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oes recent court decisions may have 
more effect on the future of television 
than either Milton Berle or Fred Allen. 
T-V isn’t all Berle, you know, for there 
is wrestling, although it may be debatable 
whether Berle or wrestling has given the 
greater impetus to the development of tele- 
vision; debatable, that depending on 
whether you are talking to Berle or Allen. 


is, 


The first case involves a lady wrestling 
fan who liked her wrestling in the raw, 
rather than over the cable. (Whitefield v. 
Cox, 16 CCH NEeEc.icENce Cases 752.) She 
told the court that when she attended these 
matches, at times she was as fascinated by 
the expressions on the faces of the audience 
and by its antics as by the fakery in the ring. 
On the particular evening which gave rise 
to her suit against the management of the 
arena, the match was between a couple of 
very dirty fighting—I beg pardon—between 
a couple of very ingenious gladiators, who 
were so exciting the audience that it was 
feverishly yelling explicit directions to one 
wrestler how he might kill the other, ap- 
parently without detection. Shouts of “Kill 
the !” (a word that in some Washington 
circles has been applied to newspaper col- 
umnists) were echoing from the walls and 
this led many to the hasty conclusion that 
some important Washington personalities 
were in the audience, but this cannot be 
confirmed and it is best to ignore it. 





Our heroine says that at this climactic 
moment the din and excitement was so 
terrific that she felt the need of something 
to calm her nerves and, seeing the popcorn 
vendor two rows back, she thought popcorn 
might help. She did not intend to bash the 
villainous wrestler over the head with the 
bag of popcorn. She wanted to eat it. She 
stood and faced the audience, in back of 
her, to attract the attention of the vendor, 
when—smacko!—she was hit in the face 
with a flying bottle which was obviously 
intended for one of the participants in the 
ring. Because of the poor aim of the 
thrower, some thought that the bottle must 
have been thrown by a Chicago Cubs pitcher, 
but this, too, is just a rumor that cannot be 
confirmed and so should be overlooked. 


The court didn’t think she was entitled 
to any damages for being on the receiving 
end of the pitch, and ruled that, since she 
knew of the excitement these matches caused, 
having attended many times, and because 
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she admitted that she sometimes enjoyed the 
audience’s reaction more than the grunting, 
groaning, grimacing antics of the principals 
in tights, she assumed the risk of having her 
face smashed if she got into the line of fire 
when some jubilant fan was expressing him- 
self with bottles. 


Who threw the bottle is still a mystery, 
but it is safe to predict that, if he or she 
is ever apprehended, there is one lady 
wrestling fan who will give the thrower a 
couple of body slams, a cobra twist and a 
3oston crab in record time. Such a match 
might turn out to be the battle of the cen- 
tury—a real grudge match. 


Throwing a bottle in the general direction 
of the wrestlers is a little different situation 
from that of throwing a wrestler in the di- 
rection of the spectator, which is the issue 
brought into court in the second case 
(Dusckiewicz v. Jack Carter, 14 CCH Nec- 
LIGENCE Cases 974). This wrestling fan had 
a ringside seat, and one of the wrestlers 
tossed the other out of the ring in his 
direction. He put up his hand as a shield 
and incurred a badly sprained wrist when 
the wrestler landed on top of him. This 
wrestling fan did not like a sprained wrist 
any more than the lady liked the bottle in 
her face, and he, too, went to court seeking 
damages. The wrestlers and the manage- 
ment of the gladiatorial arena argued that 
the patron had assumed the risk, knowing 
that one of the objects of modern-day 
wrestling is to toss your opponent out of the 
ring; therefore, they did not feel that they 
should stand for the damages to the spec- 
tator. 


The judge thought otherwise, reasoning 
that if one of the objects of modern-day 
wrestling is to play catch with wrestlers, 
it is not necessarily common knowledge. 
He who throws should look where he is 
throwing, so as not to injure the cash cus- 
tomers. 

Such conflicting results and a little imag- 
ination will lead anyone to the conclusion 
that the future of home television is assured 
in spite of Berle, and Allen might just as 


well become reconciled to it. 
\ TAR RIDERS have been a _ constant 
source of litigation in the past, particu- 
larly in the years during and _ following 
major wars. Most of the litigation, how- 
(Continued on page 916) 
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LIMITS OF LIABILITY 


(Coverage A). The limit of bodily injury liability stated in the declarations as 
applicable to ‘each person’ is the limit of the company’s liability for all damages, 
including damages for care and loss of services, arising out of bodily injury, sick- 
ness or disease, including death at any time resulting therefrom, sustained by one 
person in any one accident; the limit of such liability stated in the declarations as 
applicable to ‘each accident’ is, subject to the above provision respecting each 
person, the total limit of the company’s liability for all damages, including damages 
for care and loss of services, arising out of bodily injury, sickness or disease, 
including death at any time resulting therefrom, sustained by two or more persons 
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in any one accident. 


(Coverage G). 
tions as applicable to 


‘ 


The limit of liability for medical payments stated in the declara- 
each person’ is the limit of the company’s liability for all 


expenses incurred by or on behalf of each person who sustains bodily injury, sick- 
ness or disease, including death resulting therefrom, in any one accident. 


The inclusion herein of more than one insured shall not operate to increase the 


limits of the company’s liability.” 


MHE “CONDITIONS” of the automo- 

- bile policy, or, for that matter, of any 
insurance contract, might well be likened to 
the rules of a game. In this case, the rules 
govern the relationship of insurer and in- 
sured; or they might be called the directions 
that accompany a complex bit of machinery 
or instructions for a game that make the game 
workable. Up to now, we have considered the 
significance of the statements of the insured in 
the declarations of the policy; the insuring 
agreements, or what the insurer promises 
to insure against; the exclusions, or the 
events against which the policy affords no 
protection. It is in this and subsequent 
issues that we will consider the “conditions,” 
or how the policy is to be used, what some 
of the terms used mean and what the insured 
must do in case of an accident or when some 
unusual situation arises which affects the 
relationship of insurer-insured. 


Automobile Policy 


The three paragraphs italicized above are 
the first three conditions of the standard 
automobile policy. We know in a general 
way what the limits of the policy are from 
the declarations of the policy and what the 
policy insures against from the insuring 
agreements. It is the purpose here to dis- 
cover, if possible, what the limits, set forth 
in the declarations, actually mean. Offhand, 
they seem quite innocuous and, at first blush, 
it wouldn’t seem too difticult to understand 
that the phrases “$25,000, each person” and 
“$50,000, each accident” mean that the in- 
surer’s liability when one person is injured 
is $25,000, and that all that the company will 
have to pay in a single accident, regardless 
of how many persons are injured, is $50,000. 
Nevertheless, there has been considerable 
litigation on the matter. Most of the diffi- 
culty has surrounded the use of the term 
“bodily injury” and whether it means con- 
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sequential damages. The difficulty has 
stemmed from the use of similar expressions 
not identical in meaning, such as “personal 
injuries.” 

Before considering the trend of decisions 
on this point, it would be well to point out 
that this consideration of limits of the com- 
pany’s liability considers only the contrac- 
tual limitation expressed in the policy, and 
has nothing to do with cases which impose 
on the insurer a liability in excess of policy 
limits for his negligence or lack of good 
faith in failing to settle a claim within policy 
limits. In that situation, any increased obli- 
gation is based on a theory quite apart from 
the specific contractual limitations of the 
policy. The presence of such a clause in the 
policy is justified by the right that an in- 
surer has to limit its liability by the terms 
of the policy, beyond which it may not 
be held.’ 


New Hampshire has held that consequen- 
tial damages, as such, are within the cover- 
age of the policy. Nevertheless, in a recent 
case,’ they refused to hold an insurer for 
damages for lack of consortium sustained 
by the husband of an injured woman, where 
the woman had already collected the full 
limit of the policy. The court said that this 
was not a “bodily injury” of the husband 
within the terms of the policy but was, 
rather, a consequence of the wife’s injuries 
which could have been added to the original 
claim to the extent that it did not exceed 
the limits of the policy. 

A Nebraska court has arrived at the 
identical conclusion.’ There, the court went 
on to say that, had the husband received 
personal injuries in addition to his loss of 
consortium, he would have had a claim for 
his “bodily injuries.” It is also interesting 
to note that, again, in this case the court 
regarded the claim for damages due to loss 
of consortium as consequential damages of 
the injury to the wife. It made no differ- 
ence that the husband’s own personal in- 
juries were only $275, and the limit of liability 
under the policy was $5,000 for injuries to 
one person. 

The same situation arose in a slightly dif- 
ferent manner in a California case,* but the 
court came to the same conclusion as the 
courts in New Hampshire and Nebraska. 
There, plaintiff had secured a $30,000 judgment 





171 A. L. R. 1486; 105 A. L. R. 1200. 

2 Lumbermens Mutual Casualty Company v. 
Yeroyan et al., 3 CCH Automobile Cases 234 
(N. H., 1939). 

3 Wilson v. Capital Fire Insurance Company, 
3 CCH Automobile Cases 1123 (Neb., 1939). 
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for injuries sustained when she was struck 
by an automobile that was covered by bodily 
injury liability limits of $10,000/$20,000, 
The insurer paid off $10,000 on the claim. 
Later plaintiff and her husband filed a sepa- 
rate suit for special damages on the theory 
that the policy gave any person who suf- 
fered any loss on account of the death or 
injury of one person the right to recover 
to the extent of $10,000. The court held 
that the insurer had paid out its full liability 
to plaintiff and said that the words limiting 
the extent of liability to “one person” re- 
ferred to persons injured in an accident and 
not to all persons suffering losses as a con- 
sequence thereof. 

The burden of proof in such a case where 
the wife has recovered the full limit of the 
company’s liability for her injuries and 
where the husband’s suit combines damages 
for loss of consortium with damages for 
his own personal injuries, falls upon the 
claimant to segregate the claim for personal 
injuries from the claim for consequential 
damages. A Tennessee Court® put it this 
way: 

“We are further of the opinion that the 
burden of proof was upon the complainant 
to show by proof, if he could, how much, if 
any, of the jury verdict and the judgment 
thereon was for the personal injuries sus- 
tained by him, since the liability of the in- 
surer . . . would be limited to the amount 
allowed for the personal injuries sustained 
by him, and any consequential damages re- 
sulting from his injuries, but not for conse- 
quential damages, including the items contained 
in the second count as to his wife, resulting 
from the injuries sustained by her, since 
these items could only be recovered under 
the coverage of the policy in the verdict 
for the wife.” 

It does not always follow that the com- 
pany will be required to pay the full amount 
of its liability where the claimed damages 
are in excess of the limits of the policy. An 
interesting case arose in South Carolina on 
this point.’ Insured’s car, driven by his 
chauffeur, collided with a bicycle and killed 
two children. The first estimate of a possi- 
ble settlement was $20,000, of which the 
insured agreed to pay. $10,000 and the in- 
surer $10,000, the extent of its liability under 
the policy. The final settlement was for 


‘ Perkins et al. v. Firemen’s Fund Indemnity 
Company, 11 CCH Automobile Cases 356 (Calif., 
1941). 

5 Yancey v. Utilities Insurance Company, 4 
CCH Automobile Cases 1 (Tenn., 1939). 

® Cherry v. Shelby Mutual Plate Glass and 
Casualty Company, 4 CCH Automobile Cases 519 
(S. C., 1939). 
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$17,000, of which the insured paid $10,000 
and the insurer $7,000. In an action by the 
insured to recover $3,000, the court said 
that the insurer was not liable, inasmuch 
as there was no evidence of duress or 
oppression on the defendant’s part in ef- 
fecting a settlement. 


A Florida case" offers substantial sup- 
porting testimony for the proposition that 
courts do not always follow the same rule 
when the expression “personal injury” is 
used instead of “bodily injury.” There, a 
city ordinance required taxicab drivers to 
carry liability insurance or to subscribe to a 
co-insurance plan created by the ordinance. 
The ordinance in question limited recovery 
for personal injury, for one person in a sin- 
gle accident to $1,000 and for more than one 
person in a single accident to $2,000. Plain- 
tiffs instituted suit against the trustee of the 
co-insurance plan to recover damages, the 
wife for personal injuries and the husband 
for the loss of the consortium of the wife 
caused by the personal injuries sustained by 
her. On trial, the wife recovered $500 dam- 
ages and the husband, $1,000. This award 
was affirmed on appeal, the theory of the 
court being that the consequential injuries 
sustained by the husband because of the in- 
juries to his wife were his own personal 
injuries. The court declared: 


“The term ‘personal injuries’ is broader, 
more comprehensive and significant than 
the term ‘bodily injuries’. Personal 
injuries do not necessarily mean or involve 
the element of personal contact. Personal 
injuries may occur to the father by the 
seduction of his daughter, or to the hus- 
band by the alienation of the affections of 
his wife. The consequential damages sus- 
tained by the husband because of the in- 
juries to the wife in the case at bar are 
personal injuries. The law holds the hus- 
band liable for the expenses incidental and 
necessary to obtain a recovery by the wife 
due to the injuries sustained. Likewise the 
husband by law is entitled to the aid, com- 
fort, companionship, affection and society 
of his wife. These elements substantially 
are the basis of the husband’s judgment 


FINANCIAL RESPONSIBILITY LAWS 


involved in this record. ... The total amount 
of the two judgments is less than $2,000.00, 
the maximum amount provided for by the 
ordinance where more than one person sus- 
tained personal injuries in a single accident.” 


The same jurisdiction noted the distinc- 
tion in the type of protection afforded by 
the city ordinance in the Malone case, supra, 
and the protection afforded by the standard 
automobile policy and declared: * 


“The Malone case is not controlling here 
as the contract here under consideration 
agrees to indemnify for ‘bodily injuries,’ 
not ‘personal injuries,’ and the aggregate 
amount of both judgments recovered ex- 
ceeds the limit of the company’s liability of 
$5,000.” 


Regardless of whether the consequential 
damages are for loss of consortium or 
whether they are for the hospital and medi- 
cal expenses of an injured minor, the re- 
sult seems to be the same, according to 
Gaines v. Standard Accident Insurance Com- 
pany. That court cited an earlier Louisiana 
case,” to the effect that: 


“Tt is not in the event that more than one 
person suffers damages, but it is in the 
event that more than one person suffers 
‘bodily injuries or death,’ that the limit of 
the insurer’s liability is increased. . . . The 
language of the policy leaves no doubt about 
that.” 


This decision might well have never ap- 
peared had the insured carried the medical 
coverage afforded by the modern standard 
policy. 


As a matter of fact, a great number of 
these decisions would never have found 
their way into court records had the older 
policies not contained language more ambigu- 
ous and less specific than that currently in 
use. It is a very noticeable fact that the 
cases involving an interpretation of this par- 
ticular clause have come almost to a vanish- 
ing point—a circumstance that can probably 
be attributed to the fact that the language 
currently used lends itself to less ambiguity 
than that formerly in use. 


“4. (Coverages A and B). Such insurance as is afforded by this policy for bodily 
injury liability or property damage liability shall comply with the provisions of the 
motor vehicle financial responsibility law of any state or province which shall be 


™Malone v. Costa et Vir, 15 CCH Automobile 
Cases 430 (Fla., 1942). 

*New Amsterdam Casualty Company v. Hart, 
19 CCH Automobile Cases 567 (Fla., 1943). 


Automobile Policy 


(Continued on page 915) 


®28 CCH Automobile Cases 731 (La., 1947). 
In re Employers’ Liability Assurance Cor- 
poration, 180 La. 406, 156 So. 447. 
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|§ State Legislation 


Status Quo of State Legislatures 


Only one legislature, Missouri, is in regu- 
lar session at the present time. California, 
Mississippi and Oklahoma legislative bodies 
are in special session, but insurance measures 
are not under consideration. In Delaware, 
a special session was adjourned on November 
4, after enactment of a measure concerning 
alien insurers. The Maryland legislature 
convened in special session on December 17, 
but insurance is not on the agenda. The 
Massachusetts legislature will convene on 
January 1, and insurance proposals will play 
an important part in the business of the 
session. 


Pennsylvania Responsibility Law 


A stronger financial responsibility law, 
which in effect requires a minimum of 
$5,000/$10,000 liability cover and $1,000 prop- 
erty damage, becomes effective on February 
1, 1950, in Pennsylvania. The law was en- 
acted during the 1949 legislative session. 
Without this insurance the motorist will 
have his driving privileges taken away sixty 
days after an accident involving death, per- 
sonal injury or property damage of more 
than $100 for which he is unable to furnish 
proof of financial responsibility. The new 
law increases from $50 to $100 the amount 
of damage at which reporting of traffic acci- 
dents is mandatory. At present, license sus- 
pension can be made only after the driver 
fails to meet a court judgment against him. 

The State Department of 
printed 3,500,000 
new law. 


Revenue has 
explaining the 
They will be distributed with 
application blanks for 1950 drivers’ licenses. 
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Investments 


The Delaware legislature has provided 
that a company doing business in a foreign 
country may invest the funds required to 
meet its obligations in such country and in 
conformity with the laws thereof in the same 
kinds of securities in such foreign country 
that such company is allowed by law to 
invest in the United States; and if such 
company is not doing business in any state, 
territory or district of the United States, it 
may invest its funds as allowed by the laws 
of any jurisdiction where it does business. 
(S. B. 1-XX, approved November 4, 1949.) 


Proposed State Legislation 


In making recommendations to the 1950 
legislature, Insurance Commissioner Har- 
rington of Massachusetts will advocate a 
broadened surplus-line market and discarding 
of the present standard fire policy in favor of 
legislation setting up substitution of mini- 
mum standards. He has remarked that many 
of the provisions in the Massachusetts stand- 
ard form are obsolete, and the companies 
modify and change these through endorse- 
ments and riders. This produces a cumber- 
some form of policy and one under which 
it is difficult for the insured to determine 
coverage, rights and obligations. 

Surplus-line or “special license” brokers, 
as they are known in Massachusetts, are 
confined under the law to dealing with 
Lloyds and other unlicensed insurers on 
fire, sprinkler leakage, steam boilers and 
livestock lines, Mr. Harrington favors 
broadening this field to include all lines 
except life, compensation, accident and 
health and compulsory automobile liability. 
He also urged enactment of the model Un- 
authorized Insurers Service of Process Act. 
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Impact of Financial Responsibility 
on Automobile Liability Insurance 


By ROBERT B. BILLINGS 


THE PROVISION CAUSING THE MOST CONCERN DECLARES THAT THE 
LIABILITY OF THE INSURANCE CARRIER BECOMES ABSOLUTE WHEN- 
EVER THE INJURY OR DAMAGE COVERED BY THE ACT OCCURS 


EQUIRING the negligent motorist to 

furnish proof of his financial respon- 
sibility to respond in damages has swept 
the country since its original inception on 
the Atlantic seaboard. Some forty-four 
states’ and the District of Columbia? have 
adopted acts requiring such financial re- 
sponsibility. 


Although lawyers and insurance adjusters 
are inclined to accept such acts at their 
face value without inquiry into the motives 
and reasons which led to their passage, the 
acts are based upon the sound and laudable 
desire to afford protection to those members 
of the public who may be injured or dam- 


1Alabama, Arizona, Arkansas, California, Col- 
orado, Connecticut, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Kansas, Ken- 
tucky, Maine, Maryland, Massachusetts, Michi- 
gan, Minnesota, Missouri, Montana, Nebraska, 
Nevada, New Hampshire, New Jersey, New 
Mexico, New York, North Carolina, North Da- 
kota, Ohio, Oklahoma, Oregon, Pennsylvania, 
Rhode Island, South Dakota, Tennessee, Utah, 
Vermont, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. 

*Code of the District of Columbia, 
Title 40, Chapter 4. 

‘Hodges Drive-It-Yourself Company et al. 
v. City of Cincinnati et al., 284 U. S. 335, 52 
S. Ct. 144 (1932); Hess v. Pawloski, 274 U. S. 
352, 47 S. Ct. 632; Packard v. Banton, 264 U. S. 
140, 44 S. Ct. 257 (1924); Surtman v. Dignan, 
meee Automobile Cases 161, S. Ct., Mich. 
(1944), 

_‘Nulter v. State Road Commission of West 
Virginia, 193 S. E. 549 (1937), wherein it was 
urged that the Act was fathered by insurance 


1940, 


Financial Responsibility 


aged by the negligent driving of others.’ 
Despite the fact that courts will not gen- 
erally search into the reasons for the passage 
of a financial responsibility act because such 
considerations are legislative rather than 
judicial,* the need for such legislation is 
readily apparent from accident statistics. In 
the United States, in 1948, there were 32,000 
deaths and 1,100,000 nonfatal injuries resulting 
from automobile accidents, with a direct eco- 


nomic loss estimated at $1,100,000,000.° 


Financial responsibility acts have been 
held constitutional ® as reasonable classifica- 
tions,” not contrary to the equal protection 
clause,® not contrary to the requirements of 


companies and the court said: ‘‘Even so, when 
a state is legally empowered to enact a law, 
‘the reason by which it is influenced in doing 
it cannot be inquired into.’ Doyle v. Ins. Co., 
94 U. S. 535 at p. 541, 24 L. Ed. 148. Accord: 
Perce v. Bryant, 54 W. Va. 263, 46 S. E. 275.”’ 

5 Britannica Book of the Year 1949, p. 18. 

6 Annotations: 39 A. L. R. 1028, 69 A. L. R. 
397, 115 A. L. R. 1376. 

1 Frazier v. Department of Motor Vehicles of 
State of California, 31 CCH Automobile Cases 
933 (1949); Packard v. Banton, supra, foot- 
note 3; Surtman v. Dignan, supra, footnote 3. 
Contra: Ex Parte Lindley, 291 Pac. 638 (1930), 
overruled by Watson v. State Division of Motor 
Vehicles, Calif. S. Ct., 298 Pac. 481 (1931). 

8 Frazier v. Department of Motor Vehicles of 
State of California, supra, footnote 7; Nulter 
v. State Road Commission of West Virginia, 
supra, footnote 4; Hodges Drive-It-Yourself 
Company et al, v, City of Cincinnati et al., 
supra, footnote 3; Watson v. State Division of 
Motor Vehicles, supra, footnote 7. 


871 





Mr. Billings is an attorney with the State Farm 
Insurance Companies, Bloomington, Illinois 


due process,® not contrary to the federal 
Bankruptcy Act,” not discriminatory “ and 
not a burden on interstate commerce.” 
With only two exceptions,” the acts have 
been found constitutional as within the 
police power of the state “ and as designed 
tor the public safety” as the proper regu- 
lation of a conditional privilege to use the 
highways rather than as the restriction of 
a natural right. However, I have been 
unable to find any cases passing on the 
constitutionality of the assigned-risk plan 
of operation for which most of the acts 
provide. Since the acts provide for con- 
sultation with the insurers prior to the 
adoption of the particular system and since 
the corporate license is a privilege that may 
be granted upon reasonable conditions, it 
would seem that such manner of operation 
would be constitutional. In addition to the 
practical objections of litigating the con- 
stitutionality of the assigned-risk provision, 
it is to be observed that such provision may 
well be a matter for the maxim modus et 
conventio vincunt legem if and when contested. 


In so far as automobile insurance is con- 
cerned, the acts deal solely with personal 
or bodily injury and property damage cov- 
erages. They do not generally include 
claims by the insured (who is also expected 


* Ragland v. Wallace, Registrar, 26 CCH 
Automobile Cases 864 (Ohio, 1946); State ex rel. 
Sullivan v. Price, 63 Pac. (2d) 653 (Ariz., 1937). 

1% Munz v. Harnett, 6 Fed. Supp. 158 (1933); 
Reitz v. Mealey, 12 CCH Automobile Cases 829 
(1941); Samson v. State of California, 16 CCH 
Automobile Cases 274 (1942). 

1 Rosenblum v. Griffin, 89 N. H. 314, 197 Atl. 
701, 115 A. L. R. 1367 (1938); Sheehan et uz. 
v. Division of Motor Vehicles, 35 Pac. (2d) 359; 
Watson v. State Division of Motor Vehicles, 
supra, footnote 7. 

"Sprout v. City of South Bend, 277 U. S. 
163, 48 S. Ct. 502, 62 A. L. R. 45 (1928). An- 
notations: 135 A. L. R. 1365, 109 A. L. R. 1252, 
85 A. L. R. 1140, 62 A. L. R. 52. 

3 Bxa Parte Lindley, supra, footnote 7; Re: 
Opinion of the Justices, 171 N. E. 294, 69 A. 
L. R. 388 (1930). 

4 Rawson v. The Department of Licenses, 16 
CCH Automobile Cases 340 (Wash., 1942). See 
also footnote 6. 
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to comply with their terms as well as the 
insurer)" but are solely designed to protect 
against claims presented by others against 
the insured.“ Although in the public mind 
the acts are often referred to as “compulsory 
insurance laws,” actually the distinction be- 
tween a compulsory insurance’ act, such as 
exists in Massachusetts, and an ordinary 
financial responsibility act is purely aca- 
demic. The financial responsibility acts, 
supported by insurance companies because 
they retain more of the elements of free 
enterprise, usually allow proof of financial 
responsibility in a variety of ways, such as 
by private bonds, surety bonds or qualifica- 
tion as a self-insurer, These provisions are 
usually inserted for the purpose of preserv- 
ing their constitutionality by making the 
act equally applicable to all. Nevertlieless, 
as a practical matter, the only feasible way 
in which the majority of individuals can 
prove their financial responsibility under 
such acts is by procuring an automobile 
insurance policy. 

Most automobile policies—even in the 
states in which no financial responsibility 
act has as yet been passed—generally con- 
tain the Standard Automobile Insurance 
Provision or a similar one. The Standard 
provision reads: “Such insurance as is af- 


% Halverson v. Elsberg, 277 N. W. 535 (1938); 
John T. Hendrick v. Maryland, 235 U. S. 610, 
35 S. Ct. 140 (1915); Re: Opinion of Justices, 
251 Mass. 617, 147 N. E. 680, 71 A. L. R. 617; 


Re: Opinion of Justices, 129 Atl. 117, 39 A. 
L. R. 1023 (1925); Surtman v, Dignan, supra, 
footnote 3. 

1% Young v. Masci, 289 U. S. 253, 53 S. Ct. 
599 (1933); Watson v. State Division of Motor 
Vehicles, supra, footnote 7. 

Gergely v. The Pioneer Mutual Casualty 
Company, 26 CCH Automobile Cases 1148 (Ohio, 
1947). 

1% Cain v. American Policyholders Insurance 
Company, 120 Conn. 645, 183 Atl. 403; MacBey 
v. Hartford Accident 4 Indemnity Company, 
197 N. E. 516, 106 A. L. R. 1248; Oliveria, 
Adm’r wv. Preferred Accident Insurance Com- 
pany of New York, 16 CCH Automobile Cases 
444, 312 Mass. 426, 45 N. E. (2d) 263, 143 A. 
L. R. 1391; Hepburn, Harz, v. Pennsylvania 
Indemnity Corporation, 5 CCH Automobile 
Cases 1060, 109 F. (2d) 833. 
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forded by this policy for bodily injury or 
property damage liability shall comply with 
the provisions of the motor vehicle financial 
responsibility law of any state or province 
which shall be applicable with respect to 
any such liability arising out of the owner- 
ship, maintenance or use of the automobile 
during the policy period, to the extent of the 
coverage and limits of liability required by 
such law, but in no event in excess of the limits 
of liability stated in this policy oo 


In the absence of such a provision, it 
is quite likely that the courts would read 
the provisions of the financial responsibility 
law into the policy.” The presumption is 
that a contract—any contract—is made with 
reference to the law of the land.” Since 
financial responsibility laws are a part of 
the law of the land particularly applicable 
to automobile insurance contracts, the pre- 
sumption is that the policy conforms to the 
act.” If the terms of the policy are in 
accord with the provisions of the financial 
responsibility act, the policy will be the 
measure of the rights and duties arising 
from the contract.” If the policy provisions 
are in conflict with the provisions of the 
law, the provisions of the law will prevail;™ 
and, of course, a broadening of the financial 
responsibility act, even after the issuance 
of the policy, will generally also result in 
a broadening of the policy contract,” al- 
though it would probably not have this 
effect until the next renewal date after the 





% Insurance Policy Annotations, Volume 1, 
1946 Supp., p. 41. 

” Bosse v, Wolverine Insurance Company, 
N. H. S. Ct., 190 Atl. 715 (1937); Keystone 
Mutual Casualty Company of Pittsburgh, Penn- 
sylvania v. Hinds, 15 CCH Automobile Cases 
251, 180 Md. 676, 26 Atl. (2d) 761; Newton v. 
Employers Liability Assurance Corporation, 5 
CCH Automobile Cases 200, 107 F. (2d) 164 
(1939); Hipp v, Prudential Casualty & Surety 
Company of St. Louis, Missouri, 60 S. D. 300, 
244 N. W. 346; Merchants Mutual Casualty Com- 
pany v. Egan, 10 CCH Automobile Cases 963, 
91 N. H. 368, 20 Atl. (2d) 480, 135 A. L. R. 
745, noted at 1 A. L. R. (2d) 824; Montgomery, 
Adm’r v. Keystone Mutual Casualty Company, 
27 CCH Automobile Cases 941 (Pa., 1947): 
Watkins v. Reinhart, 14 CCH Automobile Cases, 
243 Ala. 243, 9 So. (2d) 113; McAdam v. Fed- 
eral Mutual Liability Insurance Company, 288 
Mass. 537, 193 N. E. 362. 

"Couch, Cyclopedia of Insurance Law, Vol- 
ume 1, Section 150, p. 297. 

2 Caron v. American Mutual Insurance Com- 
pany, 277 Mass. 156, 178 N. E. 286; O’Roark 
v. Lloyds Casualty Company, 285 Mass. 532, 189 
N. E. 571. 

*% Adkins v. Inland Mutual Insurance Com- 
pany, 14 CCH Automobile Cases 1046, 20 S. E. 
(2d) 471, dissent in 15 CCH Automobile Cases 
1124; Raymond v. Great American Indemnity 
Company, 86 N. H. 449, 163 Atl. 713. 
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passage of the amendment broadening the 
scope of the act, since an impairment of 
the obligation of contract might otherwise 
result. Unambiguous exclusions which 
appear in the policy and which are not in 
conflict with the financial responsibility act 
will be effective.” But such exclusions will 
be tested both by their reasonableness and 
by whether or not they will deprive the 
public of the protection designed to be safe- 
guarded by the act.” 


No Discrimination in Application 
of ‘‘Public Use”’ 


Financial responsibility acts are for the 
purpose of protecting the general public 
and will receive a liberal construction for 
the purpose of effecting that general end. 
The operation of an automobile on the 
highway is a privilege granted by the people 
of the state in dedicating the roadbed to 
the public use and that privilege may be 
extended upon any condition, regardless 
of its reasonableness, provided that the be- 
stowal is made with equality to all in its 
application.” Thus, a reformation of the 
contract is impossible where the rights of 
a third party have intervened.” The viola- 
tion of a policy declaration or condition is 
consequently immaterial,” since a_ policy 
void ab initio provides no protection for 
the public." Thus, the insured’s violation 
of law will not relieve the insurer of its 


* Hipp v. Prudential Casualty & Surety Com- 


pany Of St. Louis, Missouri, supra, footnote 
20; Merchants Mutual Casualty Company v. 
Egan, supra, footnote 20; Montgomery, Adm’r 
v. Keystone Mutual Casualty Company, supra, 
footnote 20. 


2% McAdam v. Federal Mutual Liability Insur- 
ance Company, swpra, footnote 20. 

26 Hill v. Standard Mutual Casualty Company, 
6 CCH Automobile Cases 86, 110 F. (2d) 1001 
(CCA-7, 1940). 

27 American Employers’ Insurance Company 
v. Worden, 16 CCH Automobile Cases 468, 29 
Atl. (2d) 417 (N. H., 1942). 


23 Continental Insurance Company v. Charest, 
11 CCH Automobile Cases 176, S. Ct., N. H., 91 
N. H. 378, 20 Atl. (2d) 477, 1 A. L. R. (2d) 
823; Reeves v. Wright & Taylor, 31 CCH Auto- 
mobile Cases 1128, 22 S. W. (2d) 1007, noted 
The Insurance Law Journal, September, 1949, 
p. 696. 

Royal Indemnity Company v. Granite Truck- 
ing Company et al., 4 N. E. (2d) 809. 

3% Rusch v. Mielke, 7 CCH Automobile Cases 
146, 291 N. W. 300; Schwartzbach v. Thomp- 
son, 18 CCH Automobile Cases 818, 33 Atl. 
(2d) 629; The Senator Cab Company, Inc. v. 
Rothberg, 22 CCH Automobile Cases 971, 42 
Atl. (2d) 245. 


| Woloshin v. Century Indemnity Company, 
116 N. J. L. 577, 186 Atl. 44. 
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liability to the innocent third party; * and 


an insurer may argue in vain that there was 
no “accident,” where its insured’s acts were 
intentional “ or wilful and wanton.” 

Some courts doubtlessly weakened the 
effectiveness of the financial responsibility 
acts in a few jurisdictions by holding them 
inapplicable unless the commissioner had 
required the insured to furnish proof of 
financial responsibility.” It is questionable 
whether such a holding accords with the 
general spirit in which the acts have been 
passed. However, the short-sightedness of 
such holdings has been somewhat relieved 
by further holdings that the financial re- 
sponsibility acts apply to any person who 
has had a previous accident for which the 
commissioner might have required proof of 
financial responsibility. Whether or not 
proof of financial responsibility might have 
been required of an individual usually raises 
a fact issue for the jury.” 

However, on general principles, a partic- 
ular state financial responsibility act would 
have no application to an accident which 
occurs outside the jurisdictional limits of 
the state,* and, if the act is not actually 
involved, the insurer will have all of its 
defenses.” The conformity clause of the 
policy, such as is quoted above, incorporates 
only those provisions of the act which are 
applicable to the particular situation.” If, 
for any reason, the act is inapplicable, the 
rights of the third party, of course, can rise 


2 Sky t.a. Sky Brothers v. Keystone Mutual 
Casualty Company, 16 CCH Automobile Cases 
580, 150 Pa. Super. 613, 29 Atl. (2d) 230. 

38 Hartford Accident & Indemnity Company 
v, Wolbarst et al., 28 CCH Automobile Cases 
1013, 57 Atl. (2d) 151. 

31 Wheeler v. O’Connell and Service Mutual 
Liability Insurance Company, 297 Mass. 549, 
9N. E. (2d) 544, 111 A. L. R. 1038. 

3% Ambrose v. Indemnity Insurance Company 
of North America, 120 N. J. L. 248, 199 Atl. 47. 

% Brodsky v. Motorists’ Casualty Insurance 
Company, 114 N. J. L. 154, 176 Atl. 143, af- 
firmed for reasons given by Justice Parker in 
112 N. J. L. 211, 170 Atl. 243; Continental 
Casualty Company v. Lanzisero, 119 N. J. Eq. 
166, 181 Atl. 170; Deegan v. Metropolitan Cas- 
ualty Insurance Company, 7 CCH Automobile 
Cases 386: Letson v. Sun Indemnity Company 
of New York, 241 App. Div. 629, 269 N. Y. S. 
965, affirming 147 Misc. 690, 264 N. Y. S. 519; 
McLaughlin v. Central Surety & Insurance Cor- 
poration, 11 N. J. Misc. 440, 166 Atl. 621; 
Steliga v, Metropolitan Casualty Insurance Com- 
pany, 113 N. J. L. 101, 172 Atl. 793, affirmed 
176 Atl. 331; United States Casualty Company 
v, Timmerman et al., 118 N. J. Eq. 563, 180 
Atl. 629. 

81 Peterson v, Merchants Indemnity Corpora- 
tion, 5 CCH Automobile Cases 44. 

‘ American Fidelity & Casualty Company v. 
Sterling Express Company, Inc., 12 CCH Auto- 
mobile Cases 564, 22 Atl. (2d) 327, 137 A. L. R. 
651. 
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no higher than those of the insured.“ For 
example, the act does not apply to an acci- 
dent occurring before its passage,” and gar- 
nishment will fail in a state which does not 
require proof of financial responsibility for 
the first accident in the absence of proof 
that the insured belonged to the class from 
which such proof was required.“ Once 
proof of financial responsibility has been 
made by an insurance policy, the liability 
of the insured continues until the assured 
files a new policy or has actually ceased to 
operate the vehicle.“ 


In the absence of a law declaring the 
obligation of the insurer, the right of the 
injured person is limited by the terms of 
the policy.® Although the financial respon- 
sibility act is for the benefit and protection 
of injured third parties, it does not apply 
to an accident which occurs on private 
property.” And the acts do not ordinarily 
affect the rules applicable to the inspection 
of public records,” although many of them 
specifically make the reports furnished for 
compliance with their requirements inad- 
missible in evidence. In one case, the re- 
quirements of the act were held superior 
to the pardoning power of the governor.* 
However, it is important to bear in mind 
that the acts generally apply to individuals 
having only a financial interest in automo- 
biles as well as to the operators of such 
vehicles.” Often they require proof of 
financial responsibility for the future—” 


%® Salonen v. Paanenen, 26 CCH Automobile 
Cases 635, 71 N. E. (2d) 227. 

© American Fidelity Company v. Provencher, 
2 CCH Automobile Cases 147, 90 N. H. 16, 3 
Atl. (2d) 824. 

“1 Doolan v. United States Fidelity & Guar- 
anty Company, 85 N. H. 531, 161 Atl. 39: Joyce 
v. London and Lancashire Indemnity Company 
of America, 16 CCH Automobile Cases 276, 44 
N. E. (2d) 776; Rasinski v. Metropolitan Cas- 
ualty Insurance Company, 189 Atl. 373; Salonen 
v. Paanenen, supra, footnote 39; Watson . 
State Division of Motor Vehicles, supra, foot- 
note 7. 

“ Watson v. State Division of Motor Vehicles, 
supra, footnote 7. 

* Pavignano v. Atlantic Casualty Company, 
14 N. J. Misc. 280, 184 Arl. 614. 

“ Paloeian v. Day, 299 Mass. 586, 
(2d) 398, noted at 129 A. L. R. 852. 

“State Compensation Insurance Fund v. 
Bankers Indemnity Insurance Company, 4 CCH 
Automobile Cases 669, 106 F. (2d) 368 (CCA-9, 
1939). 

“ Phillips v. Stone, 297 Mass. 341, 8 N. E. 
(2d) 890. 

“* Pressman vv. 
Cases 775. 

Prichard v, 
Cases 13. 

* Rawson v, The Department of Licenses, 
supra, footnote 14. 

5 Rosenblum v. Griffin, supra, footnote 11. 


13 N. E. 


Elgin, 26 CCH Automobile 


Battle, 13 CCH Automobile 
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yet they will not apparently be interpreted 
to authorize a joint action against the in- 
sured and the insurer,” or to require an 
owner-employer to take out insurance for 
his employees.” 


Vesting of Administrative Action 
Generally, the administration of financial 
responsibility acts is placed in the hands 
of a newly created Commissioner of Public 
Safety appointed in accordance with the 
terms of the particular act, or the adminis- 
tration of the act is made an additional duty 
of an already existing public officer such 
as the Highway Commissioner, the Secre- 
tary of State or the like. Whoever the 
administrator may be in a particular state, 
his most important discretionary power, in 
so far as automobile insurance is concerned, 
is his power to approve or disapprove ex- 
clusions ® or modifications ™ which are not 
specified in the act but are not contrary to 
it It may be dogmatically asserted that 
he should not be allowed any discretion as 
to requiring a report of an accident™ or of 
requiring proof of financial responsibility.” 
These requirements should be specified in 
the act since they are essential to effecting 
its purpose. It would also seem desirable 
that he should have no discretion to pass 
upon the question of negligence™ and that 
no one should be excused from taking out a 
policy on the theory of nonfault unless a 
legally constituted authority has made a find- 
ing of nonfault.* Such a finding, even if 
placed within the discretion of the commis- 
sioner, should not be a condition precedent 
to the validity of a policy taken out in 
anticipation of the requirement of proof of 
financial responsibility.” It has been held 
that the commissioner has no power to 
revoke a license in the face of a criminal 
court’s express recommendation that the 





5t Russell v. Burroughs, 183 Ga. 361, 188 S. E. 
451. 

& Kennedy v. Travelers Insurance Company, 
127 Misc. 665, 217 N. Y. S. 261. 

38 American Employers’ Insurance Company 
v. Worden, supra, footnote 27; United States 
Fidelity & Guaranty Company v. Snierson et 
al., 10 CCH Automobile Cases 960, 91 N. H. 
363, 19 Atl. (2d) 412. 

4% Travelers Mutual Casualty Company v. Her- 
man, d.b.a, Herman Oil Company, 9 CCH Auto- 
mobile Cases 581, 116 F. (2d) 151 (CCA-8, 
1940); Shelby Mutual Plate Glass & Casualty 
Company v. Lynch, 1 CCH Automobile Cases 
155, 89 N. H. 510, 2 Atl. (2d) 307, 119 A. L. R. 
874. 

% Surtman v. Dignan, supra, footnote 3. 

%® Ambrose v. Indemnity Insurance Company 
of North America, supra, footnote 35. 

In the Matter of the Petition of Larr v. 
Dignan, 27 CCH Automobile Cases 98, S. Ct., 
Mich. (1947). 
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license not be revoked,” although his revo- 
cation of a license has been held superior 
to the governor’s pardoning power in one 
case." The requirements of the act should 
be specific enough that his discretion will 
be limited to the ordinary rules and regu- 
lations necessary to an adequate administra- 
tion of the act. Requiring every suspension 
of a license to be accompanied by a finding 
that the suspension is necessary for the 
safety of the public on the highways® 
would seem to be too onerous a burden for 
an ordinary administrative official to carry. 


Frequently the acts make it clear that 
the automobile insurance policy application 
is an integral part of the policy,” that 
indemnity, as distinguished from liability, 
policies are abolished “ and that binders are 
valid and enforceable to the same extent as 
a completed policy.” Undoubtedly, how- 
ever, the provision which is of most con- 
cern to lawyers, adjusters and the general 
public is that found in most financial re- 
sponsibility laws to the effect that the lia- 
bility of the insurance carrier becomes 
absolute whenever the injury or damage 
covered by the act occurs, that such policy 
may not be cancelled or annulled by any 
agreement existing between the carrier and 
insured and that no statements made by 
the insured and no violation of its provi- 
sions shall defeat or void the policy.“ Ap- 
parently such conditions were _ inserted 
either because of an abuse of third-party 
claims by insurers, because of a zealous 
desire to guarantee protection to injured 
persons, as a first step towards placing 
automobile insurance on the same basis as 
workmen’s compensation, because of a de- 
sire to forestall federal intervention under 
the doctrine of the South-Eastern Under- 
writers decision,” or because of a fear that 


meritorious claims presented by injured 

58 Peterson v. Merchants Indemnity Corpo- 
ration, supra, footnote 37. 

59 Steliga v. Metropolitan Casualty Insurance 
Company, supra, footnote 36. 

6 Ausman v. Hoffman, 7 CCH 
Cases 991, S. Ct., Minn. (1940). 

* Prichard v. Battle, supra, footnote 48. 

® Butler v. Commonwealth of Virginia, 31 
CCH Automobile Cases 872. 

8%’ United States Fidelity & Guaranty Com- 
pany v. Snierson et al., supra, footnote 53; 
cf. Oklahoma, H. B. 163, Laws 1949, effective 
January 1, 1950, Section 21 (f) 4. 

* Cf. Oklahoma statute, supra, footnote 63, 
Section 21 (f) 2. 

% Ibid., Section 21 (k). 

%® Tbid., Section 21 (f) 1. 

5 CCH Fire and Casualty Cases 194, 322 
U. S. 533. 
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parties would be prejudiced because of 
some technicality in the agreement between 
the insurance company and its insured. 
Whatever the reasons, the decisions of the 
courts can probably best be detailed by 
breaking them down into cases dealing with 
declarations, insuring agreements, exclu- 
sions and conditions. 

The declarations, which have apparently 
received the most judicial attention, are 
those involving the description of the auto- 
mobile, the limits of liability (which are 
amplified in the conditions of the policy) 
and the ownership of the automobile. It 
would be patently unwise to lay down a 
general rule as to what constitutes a “motor 
vehicle” within the meaning of all financial 
responsibility laws based on the few pub- 
lished opinions available. The specific acts 
should be consulted for the statutory defi- 
nition in any particular case. However, 
under the provision for protection to 
the insured while driving another car, the 
term “motor vehicle” has been held to in- 
clude a tractor.“ Moreover, it has been 
intimated that the omnibus requirement 
must be extended to all motor vehicles.” 
Where the act requires coverage for “each 
vehicle operated,” a policy restricting cov- 
erage to the particular vehicle is ineffec- 
tive.” A special endorsement to a policy 
providing that there will be no _ liability 
“unless the automobile is specifically de- 
scribed” is ineffective when in conflict with 
the broader provisions of a financial respon- 
sibility act.“ In states where proof of 
financial responsibility is not required for 
the first accident, the insurer may assert the 
defense of lack of proper identity of the car 
driven and the car insured, as well as the 
fact that it was being used commercially 
rather than as a pleasure car unless the 
insured falls within the class of persons 
who might have been required to furnish 
proof of financial responsibility because of 
a prior accident.” 


Quite often the limits of liability pro- 
vided by an insurance policy will exceed the 
statutory limits. Suppose we assume that 
the statutory limits are five thousand for 
an injury to one person and ten thousand 
for injuries to two or more and the policy 


®& American Mutual Liability Insurance Com- 
pany v. Chaput et al., 29 CCH Automobile Cases 
1070, 60 Atl. (2d) 118. 

® Bentley v. Fayas, 30 CCH Automobile Cases 
669, 263 Wis. 531, 34 N. W. (2d) 675. 

” Hipp v. Prudential Casualty & Surety Com- 
pany of St. Louis, Missouri, supra, footnote 20. 

™ Montgomery, Adm’r v. Keystone Mutual 
Casualty Company, supra, footnote 20. 

™% Cohen v. Metropolitan Casualty Insurance 
Company, 233 App. Div. 340, 252 N. Y. S. 841. 
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provides for limits of ten and twenty. If 
suit is filed for eight thousand, would the 
insurer be entitled to assert no violation 
of the policy provisions as to five thousand 
and all of its policy defenses as to the 
three thousand excess if only one person 
were injured? In some states this situation 
has been answered in the affirmative by 
specific statutory provision." In many state: 
the answer would depend upon the inter- 
pretation placed upon the statute by the 
courts. From past decisions, it could be 
deduced that the courts would probably 
hold that the defenses are not available as 
to the statutory limits but are available as 
to the excess. The excess would be outside 
of and beyond the scope of the act which 
would therefore have no application. Of 
course, there would be no problem at all 
where the policy specifically limits itself 
to the statutory limits.“ And, in the absence 
of a showing as to what the limits of lia- 
bility in the policy are, the judgment must 
necessarily be held to the statutory limits.” 
Although it has been held that, in the settle- 
ment of multiple claims, an insurer may 
exhaust the limits of liability by settling 
part of the claims without leaving itself open 
to further liability for the unsettled claims,” 
it would not seem a wise practice to proceed 
on the assumption that the insurer might 
settle claims indiscriminately up to its limits 
of liability and then stop. The rule is not 
well established and, in view of the growth 
of decisions holding an insurer liable for 
failure to make fair and reasonable settle- 
ments, it would appear the wiser practice 
to take advantage of the protection afforded 
by declaratory judgment acts, especially 
where the amount involved is substantially 
over the limits of liability. Of course, if 
the limits of liability of the policy happen 
to be below those of the act, the policy 
would be in conflict with it and the pro- 
vision of the act would control the amount 
of the limits. 


Where there is a simple misrepresentation 
as to the ownership of the car, it would 
appear to be the intent of the absolute 
liability provision of most financial respon- 
sibility acts that the insurer would never- 
theless be liable. For instance, where the 


Cf. Oklahoma statute, supra, footnote 63, 
Section 21 (g). 

% Rasinski v, Metropolitan Casualty Insur- 
ance Company, supra, footnote 41. 

% Blair v. Travelers Insurance Company, 291 
Mass. 432, 197 N. E. 60; 288 Mass. 285, 192 
N. E. 467. 

% Bruyette v. Sandini, 197 N. E. 29. Cf. 
Oklahoma Statute, supra, footnote 63, Section 
21 (f) 3. 
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insured’s brother was the actual owner of 
the car, the insurer has been held liable.” 
The same was held true where the insured’s 
uncle was proved to be the actual owner.” 
However, if it can be proved that the con- 
tract was spurious from its inception and 
that the contract was between the insured 
and an entirely different person who was 
unaware of the transaction, such defense 
will be valid.” Some cases have reached 
an unusual but satisfying result in instances 
where the ownership has been misrepre- 
sented. In the typical situation, a minor 
son or daughter is the actual owner of the 
car but the insurance policy is taken in the 
name of the parent, since no insurer would 
write a policy on the minor. In such cases, 
the judgment against the parent is unen- 
forceable against the insurer, since the 
protection provided is for the purpose of 
only the named insured who is not liable 
for such damage.” However, the insurer 
has been denied reformation or cancellation 
at date or ab initio where a third party has 
already been injured, on the sound public 
policy that an insurance policy void ab initio 
furnishes no protection to the insuring 
public or anyone else.” 


Insuring provisions which have received 
the attention of the courts, in their interpre- 
tation of financial responsibility acts, are 
the right of the insurer to settle and control 
the claim, consequential damages, the 
omnibus coverage, the use of other auto- 
mobiles and the stipulation as to 
torial limits. 


terri- 


It is doubtful that the financial respon- 
sibility laws will particularly affect the 
rights and duties of the insurer as to the 
settlement of claims presented against its 
insured. Where the insurer is confronted 
with a breach of the policy contract which, 
in the absence of a financial responsibility 
act, would give it a good policy defense, 
the insurer must continue to follow its gen- 
eral practice of handling the claim under a 
nonwaiver agreement in order to preserve 
its right of reimbursement from the in- 
sured.” Such a nonwaiver would not appear 
to be essential in every case,” but it is 


™ Caccavo v. Kearney, 286 Mass. 480, 190 
N. E. 817, noted at 129 A. L. R. 854. 

* Fallon v, Mains, 2 CCH Automobile Cases 
615, 19 N. E. (2d) 68, noted at 129 A. L. R. 854. 

* Leonardo v. De Vellis, 292 Mass. 239, 198 
N. E. 264; Rondina v. Employers’ Liability 
Assurance Corporation, 190 N. E. 35. 

® Metropolitan Casualty Insurance Company 
v, Friedley, 31 CCH Automobile Cases 558, 79 
F. Supp. 978. 

* Woloshin v. Century Indemnity Company, 
supra, footnote 31; United States Casualty Com- 
pany v. Timmerman et al., supra, footnote 36. 
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undoubtedly an excellent practice, even 
where the policy condition follows the 
Standard Automobile Insurance Policy by 
including in the condition as to financial 
responsibility laws the further provision 
that “The insured agrees to reimburse the 
company for any payment made by the 
company which it would not have been 
obligated to make under the terms of this 
policy except for the agreement contained 
in this paragraph.” “ The securing of a non- 
waiver affords the insurer the opportunity 
of exerting some moral suasion on the in- 
sured by pointing out the policy defense 
available and advising him that, if called 
on to make a payment under the policy, 
the insurer will press him for reimburse- 
ment. However, in proceeding with a suit 
against its insured under such circum- 
stances, the burden of proof would fall 
rather heavily upon the insurer.® 


Consequential Damages 


The cases in which consequential damages 
have been in issue under the financial re- 
sponsibility acts are few. This is probably 
due to the fact that the acts are silent as 
to consequential damages so that the gen- 
eral law of the jurisdiction controls whether 
or not they are proper elements for the 
ad damnum prayer for judgment. However, 
it has been held that such damages do not 
fall within the general prescription estab- 
lished in the financial responsibility act for 
bodily injury or death.” An enlargement 
of the statutory coverage to include conse- 
quential damages may merely recognize an 
already-established element of damages or 
crystallize it as an element of damages if 
the law is unsettled rather than manifest an 
intention that consequential damages were 
not previously recognized as an element 
of damages.” 

Of the insuring agreements which have 
been interpreted in relation to financial 
responsibility acts, by far the most interest- 
ing are the “omnibus” and “DOC” cover- 
ages. The omnibus coverage furnishes 
liability and property damage protection to 


2 Illinois Casualty Company v, Krol, 21 CCH 
Automobile Cases 1205 (1944). 

83 Service Mutual Liability Insurance Com- 
pany v. Aronofsky, 10 CCH Automobile Cases 
319, 308 Mass. 249, 31 N. E. (2d) 837. 

51 Op. cit., footnote 19. 

8’ Maryland Casualty Company v, Sauers, 10 
CCH Automobile Cases 1049, 38 F. Supp. 656. 

86 Bartlett v. Hall, 288 Mass. 532, 193 N. E. 


s* McAdam v. Federal Mutual Liability Insur- 
ance Company, supra, footnote 20. 
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the named insured and to any person oper- 
ating the automobile with the permission, 
express or implied, of the named insured. 
It generally appears in the insuring agree- 
ments as “Definition of the Named Insured.” 
The DOC coverage provides liability and 
property damage protection to the named 
insured or his spouse while using another 
automobile which the insured does not own 
and which is not furnished to him for his 
regular use. The provision generally ap- 
pears in the insuring agreements as “Use of 
Other Private Passenger Automobiles.” 

If the insurer undertakes to insure any- 
one using the automobile with the permis- 
sion of the named insured and to protect 
the named insured and his spouse while 
using another automobile not owned by 
him, what is the underwriting principle of 
the insurer? Obviously these provisions, 
taken by themselves, would deny the prin- 
ciple of underwriting a “preferred risk,” or 
an individual person or car. It can only 
be concluded that the purpose of the in- 
surers in creating these provisions was 
solely for the purpose of protecting the in- 
sured public from a recognized and frequently 
occurring situation which is a natural con- 
comitant of the use of an automobile. Such 
praiseworthy motives have been approved 
and extended through the financial respon- 
sibility acts. 

Such provisions would appear to be con- 
stitutional under the same reasoning as 
applied to owner’s liability statutes.” What 
the omnibus requirement does in effect is 
to make the operator of the automobile, if 
he has the permission of the named insured, 
the agent or servant of the owner.” The 
presumption is that one operates an auto- 
mobile with the permission of the named 
insured.” However, the presumption is 
rebuttable and may raise both a question 
of fact and of law," and permission for the 


8 Young v. Masci, supra, footnote 16; For- 
rester v. Jerman et al., 90 F. (2d) 412; Newton 
v. Employers Liability Assurance Corporation, 
supra, footnote 20. 

% National Trucking & Storage Company v. 
Driscoll, 31 CCH Automobile Cases 244. 

® Hiscox v, Jackson, 14 CCH Automobile Cases 
181, 127 F. (2d) 160. 

* The Senator Cab Company, Inc. v. 
berg, supra, footnote 30. 

* Boyer v, Massachusetts Bonding & Insur- 
ance Company, 277 Mass. 359, 178 N. E. 523; 
Dufour v, Arruda, 299 Mass. 46, 11 N. E. (2d) 
920. 

% Forrester wv. 
note 88. 

* Schwartzbach v. Thompson, supra, footnote 
39 

% Illinois Casualty Company v. Krol, supra, 
footnote 82; Letson v. Sun Indemnity Company 
of New York, supra, footnote 36. 


878 


Roth- 


Jerman et al., supra, foot- 


use of an automobile may be implied from 
the reasonable contemplation of the parties 
at the time a loan of the automobile js 
effected.” Moreover, the permission re- 
quired by the acts is sufficient to make the 
owner liable for injury caused by the negli- 
gence of his bailee.* Thus, proof of owner- 
ship would make out a prima facie case 
that the person operating the car is operat- 
ing it with the consent of the owner.™ How- 
ever, even the actual fact of permission will 
not be sufficient to overcome a specific 
exclusion as to the age of the driver of the 
automobile.” Also, in spite of the omnibus 
requirement of the statute, an insured jis 
precluded from recovering on his insurance 
policy by suing his bailee.” 

Financial responsibility acts are gener- 
ally made inapplicable where there is no 
permission from the named insured to the 
operator of the car for its use.” Prima facie 
ownership, such as by the registration of 
the car in the insured’s name, does not 
make the owner responsible for the unau- 
thorized use by the driver.“ The burden 
of proof is on the insurer to prove that the 
car was not driven with the consent of the 
insured.” Thus, what the acts do is to 
shift the burden of proof from the plaintiff 
to the defendant to prove that the driver 
was not using the car with his permission.” 
Proof that the driver was not an agent or 
servant of the named insured would seem 
decisive of the lack of permission of the 


driver.” If the person is incapacitated by 


intoxication at the time of the alleged per- 


mission, there would be no permission.” 


The mere failure of an owner to make an 
outery or to report to the police when 
another whom he knows takes his car with- 
out his permission is insufficient to sustain 
a finding of permission.” Where the in- 
sured’s husband loaned the car to a friend, 
it was found that there was no permission 





% MacBey v. Hartford Accident & Indemnity 
Company, supra, footnote 18. 

% Boback et al. v. Indemnity Insurance Com- 
pany of North America, 4 CCH Automobile 
Cases 463; Dickinson v. Great American Indem- 
nity Company, 296 Mass. 368, 6 N. E. (2d) 439. 

% Wilson v. Grace, 273 Mass. 146, 173 N. E. 
524. 

” Hurley v. Flanagan, 17 CCH Automobile 
Cases 1024, 48 N. E. (2d) 621. 

1” Rice, t.a. District Cab Company v, Sim- 
mons, t.a. National Motors, 27 CCH Automo- 
bile Cases 789. 

11 Shadow v. 
Company, 13 
N. E. (2d) 493. 

1022 Adkins v. Inland Mutual Insurance Com- 
pany, supra, footnote 23. 

3 Bresnahan v. Lumbermen’s 
ualty Company, 9 N. E. (2d) 374. 


Standard Accident Insurance 
CCH Automobile Cases 906, 39 
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from the named insured.™ Even where the 
insured left his car with a friend when he 
went to California and his friend loaned 
the car to another person, it was found that 
there was no permission for the use from 
the named insured.” If the registration 
and insurance have been fraudulently pro- 
cured in the name of an innocent party, 
there would naturally be no permission from 
him for the use of the automobile.” The 
same thing is true where the actual owner 
of the car is a minor son and the insurance 
is registered in the mother’s name.” <A 
close relationship between the insured and 
the operator alone is insufficient to estab- 
lish the fact of permission.”” 

Where the origitral permittee is using the 
automobile for the purpose for which the 
car was loaned, the cases are uniform in 
holding that the person injured or the owner 
of the property damaged may recover from 
the insurer. Where there was no permis- 
sion granted to the person using the car, 
the cases are similarly uniform to the effect 
that there can be no recovery for the dam- 
age or injury negligently caused. The cases 
which are more difficult and upon which 
there are divergent views are those in- 
volving a secondary permittee. If the in- 
sured loans his automobile to one person 
and he in turn loans it to another, no gen- 
eral rule can be laid down for predicting 
which way the courts will hold, but each 
case must be individually determined by 
analogy to the similar cases which have 
arisen in the jurisdiction. 


To What Employees Should 
Protection of Act Extend? 


It would seem that in some jurisdictions 
the financial responsibility acts would be 
broad enough to include protection to an 
insured employee driving the car for his 
own use even beyond the scope of his em- 
ployment,” while in other jurisdictions 

4 Moschella v. Kilderry, 290 Mass. 62, 194 
N. E. 728. st 

% Novo v, Employers’ Liability Assurance 
Corporation, 3 N. E. (2d) 737. 

6 See footnote 79, supra. 

1 Metropolitan Casualty Insurance Company 
v. Priedley, supra, footnote 80. 

8 White v. Standard Accident Insurance Com- 
pany, 2 CCH Automobile Cases 1136, 302 Mass. 
474, 19 N. E. (2d) 702. 

” Behaney v. Travelers Insurance Company, 
11 CCH Automobile Cases 1020, 121 F. (2d) 
888 (CCA-3, 1941). 

“ Blair v. Travelers Insurance Company, 
supra, footnote 75; Gulla v. Reynolds, Gulla v. 
Buckeye Union Casualty Company, 31 CCH 
Automobile Cases 488 (Ohio, 1949), aff'g 29 
CCH Automobile Cases 282. 
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they would not be so broad.“”. However, 
it might be inferred generally that where 
the employee’s use of the car has no remote 
connection with his employment the em- 
ployer’s insurer will not be held liable.” 
Some courts have reached what appears to 
be a more liberal result because of a statu- 
tory provision making the insurer provide 
indemnity, not only to the named insured 
but to any person responsible for the oper- 
ation of the insured’s motor vehicle with 
his express or implied consent. Thus, 
since the chauffeur is usually the person 
responsible for the operation of the car, it 
has been held that one using the car with 
his permission is covered by the policy in 
spite of the express orders that the chauffeur 
was not to loan the car to another.“ Such 
a provision would obviously extend the 
policy protection to service station and ga- 
rage attendants,“ a class now generally 
excluded under most policies.” Fortu- 
nately, such holdings are in a distinct 
minority, as are the financial responsibility 
acts upon which they are based, and it may 
be said as a general rule that the consent 
of the insured to a bailee does not require 
the inference of consent to the use of the 
car by a sub-bailee.“* Such use by a sub- 
bailee almost always raises a question of 
fact as to whether or not the use is with 
the consent of the insured. 


It seems reasonable to assume that the 
financial responsibility acts intend to create 
liability based upon the fact of permission 
to use the car rather than on the basis of 
agency or master-and-servant relationships. 
However, because of the long-entrenched 
view that an automobile insurance policy 
is designed primarily for the sole protection 
of the insured and because of faulty drafts- 
manship in the acts, this purpose has not 
always been successfully accomplished. 

The DOC provision has not received a 
great deal of judicial interpretation—yet 


one of the most interesting cases involving 


™ Gearin v, Walsh et al., 12 N. E. (2d) 66. 

12 Boudreau v. Maryland Casualty Company, 
192 N. E. 38; O’Roark v. Lloyds Casualty Com- 
pany, supra, footnote 22; Buckley v. Aetna 
Life Insurance Company, 297 Mass. 395, 8 N. E. 
(2d) 748; Rusch v. Mielke, supra, footnote 30. 

13 Guzenfield v. Liberty Mutual Insurance 
Company, 190 N. E. 23. 

™ Buckley v. Aetna Life Insurance Company, 
supra, footnote 112. 

118 Op. cit., footnote 19, p. 26. 

116 Johnson v. O’Lalor et al., 279 Mass. 10, 
180 N. E. 525; Kenner v. Century Indemnity 
Company et al., 25 CCH Automobile Cases 657, 
67 N. E. (2d) 769. 

11 Venuto, Adm’r v. American Fidelity 
Casualty Company, Inc., 11 CCH Automobile 
Cases 1175. 
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a financial responsibility act has been con- 
cerned with this provision. In Phoenix 
Indemnity Company v. Conwell,™ the insured, 
within the policy period and without can- 
cellation of his automobile insurance policy, 
disposed of the insured vehicle. He did not 
notify his insurer of this fact. Subsequently, 
but still within the policy period, he was 
involved in an accident while driving an- 
other car which he did not own. The court 
held the insurer liable in a declaratory 
judgment action. Many insurance attorneys 
view the Conwell decision as of no conse- 
quence outside of the state of New Hamp- 
shire. They point out that the New 
Hampshire act specifies that “no violation 
of exclusion, conditions, other terms, or 
language shall operate to defeat or 
avoid the policy so as to bar recovery.” 
This, they say, is quite different from the 
usual provision that “no statement made by 
the insured and no violation of said 
policy shall defeat or void said policy.” 


It seems to me that the language of the 
New Hampshire statute is designed for the 
same purpose as the general statement 
appearing in the majority of financial re- 
sponsibility acts. What the Conwell decision 
is to recognize the public thought 
that, once an automobile insurance policy 
is taken out, protection is afforded from the 
effective date to the expiration date, re- 
gardless of whether the car is sold, traded, 
garaged or otherwise disposed of. Few 
members of the general public realize that 
once they sell their car they can apply for 
a refund on the premium paid or that pro- 
tection normally ceases when the car is no 
longer owned by them. Also, it is incon- 
sistent for an insurer to claim that its policy 
is written only on a particular vehicle when 
it clearly provides protection to the insured 
while driving any automobile he might 
happen to borrow. Such inconsistencies are 
normally, under general legal principles, 
resolved in favor of the insured.”” How- 
ever, this does not defeat the laudable efforts 
of the insurer to provide protection for the 
usual, though whimsical and capricious, uses 
for which an insured may require protection. 
The holding merely broadens the extent of 
It would not be surprising 


does 


the protection. 





1825 CCH Automobile Cases 786, 94 N. H. 
146, 47 Atl. (2d) 827, 1 A. L. R. (2d) 819. 

19 Ambiguities in a policy will be resolved in 
favor of the insured. Cf. Tonkin v, California 
Insurance Company, 23 CCH Automobile Cases 
211, 62 N. E. (2d) 215, and cases cited therein. 

1200 American Mutual Liability Insurance Com- 
pany v. Ocean Accident Guarantee Corporation, 
180 Atl. 249. 
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to find the philosophy of the Conwell case 
adopted by courts of other jurisdictions, 


Further Discussion of DOC Provision 


The other cases which have arisen under 
the DOC provision involve the “other in- 
surance” condition in the policy. If the 
policy limits the DOC provision so that it 
is inapplicable if there is other valid and 
collectible insurance, the protection may not 
be applicable if the lender of the automobile 
has in force an automobile insurance policy 
containing an omnibus clause.” Neverthe- 
less, a company furnishing the mandatory 
coverage may be held liable in spite of such 
a provision as to other insurance,™ al- 
though it would seem that the intent of the 
insurers is that the insurer providing the 
omnibus protection is to be primarily liable 
while the insurer providing the DOC pro- 
tection is to be secondarily liable.™ 

One insuring agreement has re- 
ceived the attention of the courts. That is 
the provision as to the territorial application 
of insurance policies.“* The usual policy 
provision is to the effect that the policy 
applies only to accidents which occur, and 
to direct and accidental losses to the auto- 
mobile which are sustained, during the 
policy period, while the automobile is within 
the United States of America, its territories 
or possessions, Canada or Newfoundland, 
or is being transported between the ports 
thereof, and is owned, maintained and used 
for the purposes stated in the policy. The 
typical provision appearing in the financial 
responsibility acts is not too different from 
this in exact words: “Such owner’s policy 
of liability insurance shall insure the 
person named therein and any other person, 
as insured, using any such motor vehicle 
or motor vehicles with the express or im- 
plied permission of such named _ insured, 
against loss from the liability imposed by 
law for damages arising out of the owner- 
ship, maintenance or use of such motor 
vehicle or motor vehicles within the 
United States of America or the Dominion 
of Canada ao 


more 


At first glance it might appear that this 
extraterritorial provision would be ineffec- 





11 Polonitz v. Wasilindra, 20 CCH Automobile 
Cases 655. 

122 Billings, 
ance’ Provision of the Automobile Policy,’’ The 


Robert B., ‘‘The ‘Other Insur- 


Insurance 
et seq. 

8 Op. cit., footnote 19, p. 34. 

124 Thid. 

%% Cf. Oklahoma statute, supra, footnote 63, 
Section 21 (b) 2. 
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tive, since a state cannot legislate beyond 
its borders. However, there is no intent 
to regulate the use of automobiles or the 
effect of automobile insurance policies out- 
side the particular state. This provision 
was probably inserted so that if a person 
had an accident in another state and was 
unable to pay a judgment against him, his 
license could be revoked and he could be 
barred from using the highways in his home 
state because of his financial irresponsibility. 
The provision also has the effect of vitiating 
those provisions of an insurance policy 
which attempt to limit the liability of the 
carrier while the automobile is being oper- 
ated beyond a certain restricted area, 
which attempt to limit the application of the 
policy purely to “local accidents.” ™ 


or 


The extraterritorial provision generally 
involves the rules of conflicts of law. Where 
a compulsory policy is issued in one state 
and the accident occurs in another state, 
the financial responsibility act of the state 
where the policy was issued is not appli- 
cable to the accident, but the rights of the 
policyholder are to be measured by the 
actual terms of the policy as applied in 
the state where the accident occurs.” In this 
respect, the courts follow the general con- 
flict-of-law rules that the manner, place, 
time and sufficiency of performance of a 
contract are controlled by the law of the 
place of performance.” Thus it appears 
that, where the accident occurs outside the 
state where the policy contract was made, 
the insurer would have available against an 
injured third person all the defenses which 
it would have against the insured and that 
the financial responsibility law of the state 
where the policy was issued would have 
no effect.” Thus, also, the law of the place 
where the accident occurred would deter- 
mine the right of the injured wife to sue 
her hushand’s insurer ™ and also determine 


1% Continental Insurance Company v. Charest, 
supra, footnote 28. 

™ American Fidelity & Casualty Company 
v. Sterling Express Company, Inc., supra, foot- 
note 38; American Fidelity Company v. Pro- 
vencher, supra, footnote 40; Sleeper et al. v. 
Massachusetts Bonding & Insurance Company, 
23 Mass. 511, 186 N. E. 778, noted at 137 
A. L. R. 657: Birnbaum v. Pamoukis et al., 
2 CCH Automobile Cases 42, 301 Mass. 559, 17 
N. E. (2d) 885; Boettjer v. Clark, 6 CCH Auto- 
mobile Cases 223, 305 Mass. 59, 24 N. E. (2d) 
91; Boisvert v, Boisvert, 27 CCH Automobile 
Cases 760, 53 Atl. (2d) 515; Doolan v. United 
States Fidelity & Guaranty Company, 85 N. H. 
531, 161 Atl. 39; Masterson v. American Em- 
ployers’ Insurance Company, 193 N. E. 59: 
Sheldon v, Bennett, 282 Mass. 240, 184 N. E. 
722, noted at 137 A. L. R. 656; Annotations, 
137 A. L. R. 656, 154 A. L. R. 520; 22 A. L. 
R. 890. 
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the prescriptive period.™ Thus, the extra- 
territorial provision does not include the 
absolute liability provision when an acci- 
dent occurs in another state.“ But would 
the financial responsibility act in effect 
where the accident occurred be applicable? 
Under general principles, it would seem 
not, since the contract was made in another 
state. However, the financial responsibility 
law in the state where the accident occurred 
might affect the right to bring action within 
that state. For instance, if the injured 
party has failed to register and is thereby 
operating his automobile illegally on the 
highways, his action and the subrogation ac- 
tion of his insurer might be barred.™ 


Financial responsibility laws usually pro- 
vide for a few exclusions to the terms of 
an automobile insurance policy, but generally 
they make no effort to set up a classification of 
exclusions so that the act could be interpreted 
as being exclusive as to the types of exclu- 
sions permitted. As has been pointed out, 
an exclusion which is not in conflict with 
the terms of the act is valid.“* However, 
it would seem that the exclusion must be 
within both the spirit of the act and the 
contract of the insurer. For example, where 
an insurer issues a policy to a carrier which 
habitually, as a business, carries passengers 
for a consideration, an exclusion of coverage 
while the automobile is used to carry pas- 
sengers for a consideration would be mean- 
ingless.* Where an exclusion relieves the 
insurer of liability only for an obligation 
for which the insured might be held liable 
under any workmen’s compensation law, the 
insurer may be liable despite the fact that 
the employee himself is covered by work- 
men’s compensation, provided the insured 
is not liable therefor.“* Although the em- 
ployee would be entitled to workmen’s 
compensation, if the insured does not carry 
it, the exclusion would be inapplicable.™ 


18 Stumberg, Conflict of Law, p. 237, et seq. 

1% Birnbaum v. Pamoukis et al., supra, foot- 
note 127. 

i” Boisvert v. Boisvert, supra, footnote 127. 

1 Brown v. Great American Indemnity Com- 
pany, 298 Mass. 101, 9 N. E. (2d) &47, 111 
A. L. R. 1065. 

182 Doolen v. United States Fidelity & Guar- 
anty Company, supra, footnote 127; Masterson 
v. American Employers’ Insurance Company, 
supra, footnote 127; Sheldon v. Bennett, supra, 
footnote 127. 

18 Boettjer v. Clark, supra, footnote 127. 

1! See footnote 25, supra. 

1% Sleeper et al. v. Massachusetts Bonding & 
Insurance Company, supra, footnote 127. 

1% Montgomery, Adm’r v: Keystone Mutual 
Casualty Company, supra, footnote 20. 

17 Rose v. Franklin Surety Company, 281 Mass. 
538, 183 N. E. 918. 
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When the act expressly permits the excep- 
tion of workmen’s compensation, the com- 
missioner may, in his discretion, authorize 
a modification excluding other employees.” 
The exclusion of workmen’s compensation, 
however, would in most instances be an 
effective bar to a subrogation case presented 
by the workmen’s compensation carrier.” 

Occasionally the cases will mention cov- 
erage for the guest occupant. It is not 
exactly clear what they refer to in these 
instances, but presumably it is to the med- 
ical payments coverage of the policy. 
Ordinarily, the financial responsibility acts 
are silent as to claims which may be pre- 
sented by guest passengers. Apparently 
the legislators believed that these were 
adequately dealt with by the guest laws 
and did not deem it advisable to make any 
change in them. It has been held that the 
statutory provisions do not include such 
coverages for the guest and that, therefore, 
the insurer has available all policy defenses 
that it would have against the insured.™ 

Although the policy must conform to the 
financial responsibility act, an exclusion of 
liability to an employee injured by another 
employee is a reasonable classification that 
does not deprive the general public of the 
protection designed to be afforded by the 
act and is valid.” As a matter of fact, 
the exclusion of all employees may not be 
in conflict with a particular financial re- 
sponsibility act.” 


No Liability Where Hire Violates 
Policy Exclusion 


Under a policy limiting coverage to the 
particular business of the insured and ex- 
cluding coverage while the vehicle is used 
to carry persons and material for a consid- 
eration, the policy could not be construed 
to furnish protection under these conditions, 
since the exclusion is not in conflict with 


18 Shelby Mutual Plate Glass & Casualty Com- 
pany v. Lynch, supra, footnote 54. 

1% State Compensation Insurance Fund v. 
Bankers Indemnity Insurance Company, supra, 
footnote 45. 

1” Op. cit., footnote 19, page 3 

141 Joyce v, London and Lancashire Indemnity 
Company of America, supra, footnote 41; Salo- 
nen v. Paanenen, supra, footnote 39 

42 American Employers’ Insurance Company v. 
Worden, supra, footnote 27. 

43 United States Fidelity & Guaranty Com- 
pany v. Snierson et al., supra, footnote 53. 

44 American Fidelity Company v. Provencher, 
supra, footnote 40. 

“5 Raymond -v. Great American 
Company, supra, footnote 23. 

“6 Gergely v. The Pioneer Mutual Casualty 
Company, supra, footnote 17. 
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Indemnity 


the act.“ If one free rider is injured, he 


still isn’t covered if other riders pay 
their transportation in violation of 
policy exclusion.” 


Most policies, in the conditions, generally 
provide that the insured shall give the 
insurer prompt notice of an accident, but 
many of the financial responsibility ‘acts are 
silent in regard to such a condition. Where 
the act provides for a requirement that the 
insured shall give the insurer reasonable 
notice of the accident, it would seem that 
a failure on the part of the insured to com- 
ply with that condition would be assertable 
against the injured third party in a gar- 
nishment action.“ Although there are not 
as yet sufficient cases upon which to draw 
general conclusions, it would appear that, 
in the absence of an express sanction in the 
financial responsibility act for a condition 
as to notice of an accident, the failure of 
the insured to notify his insurer of an acci- 
dent would not be any defense to an action 
commenced by an injured and _ innocent 
third party in view of the provision for 
absolute liability. The provision as to 
notice in the policy would be valid if the 
accident occurred outside the state in which 
the policy was issued and it would also 
be valid in those states in which no proof 
of financial responsibility is required for the 
first accident unless the third party could 
prove that the policy was a required one. 


The holdings in regard to the condition 
requiring the assistance and co-operation 
of the insured are parallel to those in regard 
to requiring notice of an accident. In the 
absence of an express sanction in the act, 
it would seem that the defense of failure 
to co-operate could not be asserted against 
an innocent third party. It could be as- 
serted if the accident occurred outside of 
the state in which the policy was issued 
and in states not requiring proof of finan- 
cial responsibility for the first accident if 


47 Ott v. American Fidelity & Casualty Com- 
pany, 161 S. C. 314, 159 S. E. 635, 76 A. L. R. 4; 
Warecki v. United States Fidelity & Guaranty 
Company, 170 N. E. 49. 

“8 Masterson v. American Employers’ Insur- 
ance Company, supra, footnote 127; Sheldon v. 
Bennett, supra, footnote 127. 

™® McLaughlin v. Central Surety & Insurance 
Corporation, supra, footnote 36; Ocean Acct 
dent & Guarantee Corporation, Ltd. v. Peerless 
Cleaning and Dyeing Works, Inc., 10 N. J. Mise. 
1185, 162 Atl. 894. 

19 Continental Insurance Company v. Charest, 
supra, footnote 28; Warecki v. United States 
Fidelity & Guaranty Company, supra, footnote 
147. 
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“ 


it is not shown that the policy is a “re 
quired” one,™ although a question of fact 
would usually be presented.™. 


The other insurance condition has been 
sufficiently described in relation to the in- 
suring agreements providing omnibus and 
DOC protection. The next condition to be 
discussed is the provision in regard to 
financial responsibility. The Standard Auto- 
mobile Provision has been pointed out 
above.” Upon payment of a loss under 
the policy which it would not have had to 
pay except for the provisions of the finan- 
cial responsibility act, the insurer usually 
provides in the contract that it shall have 
aright of reimbursement against the named 
insured. Such a provision has been held 
not to be against public policy.™ Although 
the insurer may be absolutely liable to the 
third party in spite of the insured’s breach 
of the contract by violating an exclusion 
of the policy, such as the age of the driver, 
the insurer has a valid cause of action 
against its insured for reimbursement as 
provided in the policy.” One may raise 
the question of whether or not the insurer 
would be entitled to this right of reimburse- 
ment as a matter of equity where the policy 
does not have a provision for reimbursement. 
Would the doctrine of subrogation be broad 
enough to include a right of reimbursement 
where the insured has violated the terms 
of his policy contract and the insurer is 
absolutely liable under the financial respon- 
sibility law, or would the granting of such 
a right be an enlargement of the contract 
which should not be permitted? I have 
been able to find no cases directly in point, 
but I can see no objection to equity allow- 
ing the action, since the insurer’s damage 
is the direct result of the insured’s violation 
of the contract which may in many instances 
be founded upon fraud.” However, the 
burden of proving such a case might be 
most difficult to 


53 


. 5 ° 
sustain,” and in some 





1 Cohen v. Metropolitan Casualty Insurance 
Company, supra, footnote 72. 

2 Merchants Indemnity Corporation v, Peter- 
son, 7 CCH Automobile Cases 945, 113 F. (2d) 4. 

88 Op. cit., footnote 19, pp. 3, 12. 

4 Service Mutual Liability Insurance Com- 
pany v. Aronofsky, supra, footnote 83; Trav- 
elers Mutual Casualty Company v, Herman, 
d.b.a. Herman Oil Company, supra, footnote 54. 

5 American Fidelity & Casualty Company v. 
Big Four Taxi Company, 163 S. E. 40; Illinois 
Casualty Company v. Krol, supra, footnote 82. 

“6 Cf, Fallon v. Mains, supra, footnote 78, and 
American Lumbermen’s Mutual Casualty Com- 
pany v. Trask, 145 Misc. 727, 260 N. Y. S. 789. 

“' Maryland Casualty Company v. Sauers, 
supra, footnote 85. 
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jurisdictions the insurer would have the 
additional burden of proving that the policy- 
holder falls within the 
having had a previous accident, so that the 
insured might have been required to furnish 
proof of financial responsibility in order that 
the policy might be a required one.“ Also, 
even if the insurer succeeded in sustaining 
this burden of proof, the court might hold 
that the insurer would be entitled to no 
reimbursement if it could have asserted a 


valid policy defense.™ 


class of persons 


Most policies provide that they are not 
assignable, but they usually make some 
provision for protection to the legal repre- 
sentative for a short period of time in the 
event of the insured’s death. Where a 
policy provides coverage to the insured 
and anyone operating the car with his 
consent and, after his death, to his legal 
representative, the subsequently appointed 
administrative officer is not covered for an 
accident occurring after the insured’s death 
but prior to his appointment, since there is 
no relation back.” 

Financial responsibility acts usually provide 
that the policy cannot be cancelled without 
notice to the commissioner and his approval. 
Such a prohibition is apparently constitu- 
tional. In some instances the liability 
continues until the insured has filed a new 
policy or has ceased to operate the vehicle, 
regardless of whether or not his operating 
permit has been cancelled.” Under the 
financial responsibility acts, it is probably 
the general rule that a cancellation at date 
initio will not be allowed. The 
insurer would probably be estopped to 
assert cancellation where the rights of an 
injured third party have intervened prior 
to the cancellation” In Greenberg v. 
Flaherty,” the court found an estoppel to 
assert cancellation where the insurer, be- 
cause of its own error, had sent notice of 
cancellation to the wrong address. How- 


or ab 


188 Ocean Accident & Guarantee Corporation, 
Ltd. v. Peerless Cleaning and Dyeing Works, 
Inc., supra, footnote 149. 

189 Travelers Insurance Company v. Ship By 
Truck Company, 95 F. (2d) 149. 

166 Bornbaum v. Employers’ Liability Assur- 
ance Company, 14 CCH Automobile Cases 576, 
311 Mass. 282, 41 N. E. (2d) 54; Merchants 
Mutual Casualty Company v. Egan, supra, foot- 
note 20. 

11 Re; Opinion of Justices, 251 Mass. 569, 147 
N. E. 681, noted at 1 A. L. R. (2d) 824. 

2 Paloeian v. Day, supra, footnote 44 

163 Woloshin v. Century Indemnity Company, 
supra, footnote 31. 

164 Tbid. 

165 7 CCH Automobile Cases 959, 306 Mass. 95, 
27 N. E. (2d) 683, 129 A. L. R. 846, noted at 
129 A. L. R. 851. 
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ever, it has been held that a policy may be 
effectively cancelled in accordance with a 
contract with a finance company, even 
though the finance company has contracted 
with a minor who has made no disaffirmance 
of the contract.” Cancellation was allowed 
for fraudulent concealment of an accident 
which occurred before the policy was issued, 
in spite of the liability provision of the 
statute in one case.“ Where the insured 
cancelled his policy when he took his car 
out of operation, and later began using it 
again, it was held that such act alone was 
insufficient to revoke the cancellation or to 
reinstate the policy. 


Enforcement Features of Acts 


Only one more phase of the financial 
responsibility acts need be discussed in 
order to round out the picture as provided 
by the cases, and that is the enforcement of 
the acts, e.g., those features which put teeth 
into them. It has been held constitutional 
to revoke a license because of the failure 
to pay a judgment arising out of an auto- 
mobile accident.” Also, financial 
sibility may be required, even though a 
person’s livelihood depends upon his re- 
taining his right to drive an automobile.” 
Although an action against an administrator 
arising out of an automobile accident would 
not be a “preferred claim” the enforce- 
ment of revocation of a license against a 
bankrupt is valid.“ The provision as to 
revocation of license may be enforced 
against all individual owners of the auto- 
mobile where the ownership is in an unin- 
corporated association and, even in the 
absence of a specific provision in the finan- 
cial responsibility act, the purpose of the 
act will not be allowed to be defeated by 
the incorporation of the wrongdoers.™ Nor 
can the effect of the act be evaded by a 


respon- 


166 Chamberlain v. Employers’ Liability Assur- 
ance Corporation, 289 Mass. 412, 194 N. E. 310, 
noted in 129 A. L.. R. 853 

168i Continental Casualiy Company v. Lanzisero, 
supra, footnote 36. 

168 Madden v. Reeve et al., 2 CCH Automobile 
Cases 311, 283 N. W. 319, noted at 129 A. L. R. 
854. 

™ Ragland v. Wallace. supra, footnote 9; 
Steinberg v. Mealey, 14 CCH Automobi'e Cases 
556, 263 App. Div. 479, 33 N. Y. S. (2d) 650; 
Nulter v. State Road Commission of West Vir- 
ginia, supra, footnote 4. 

1” Halverson v. Elsberg. supra, footnote 15. 

11 Gallo v. Foley, 296 Mass. 306, 5 N. E. (2d) 
425. 
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although it would 
seem evade the effect 
of the act by specific recommendation of a 
criminal court.”* It would also seem that 
the provisions of the act in regard to rey- 
suspension of licenses may by 


governor’s pardon,’® 
to be possible to 


ocation or 


invoked at any time by the injured party 
providing he has been reasonably diligent in 
seeking recompense for his damages. 


The violation of a provision as to the 
1egistration of the automobile, if the owner 
stays within the state for a period of more 
than a fixed number of days, usually thirty, 
will bar a plaintiff's action.“* This would 
also appear to be an adequate bar to the 
insurer’s subrogation action. However, if 
the plaintiff's stay in the state is for less 
than the required number of days before 
registration there would be no bar to his 
action.’” In one case the provision was held 
to mean presence in the state for a contin- 
uous period of time.” In Straut v. Car- 
penter,™ the court, following the axiom 
ignorantia legis neminem excusat, held that 
the failure to report a previous accident was 
a violation of the financial responsibility act 
and that the plaintiff was, therefore, illegally 
on the highways and entitled to no recovery. 


It is, of too soon to evaluate 
completely the impact which financial re- 
sponsibility laws will ultimately have upon 
automobile liability insurance. 
some who feel that such laws represent just 
another in many steps toward closer gov- 


course, 


There are 


ernmental supervision of the insurance in- 
that 
compulsory 


others feel they are merely 
better than actual 
statutes. But it cannot be denied that they 
represent, as a whole, a crystallization of 
public policy and that most, if not all, of 
their provisions, as interpreted by the courts, 


dustry; 
insurance 


represent a tremendous amount of protec- 


[The End] 


tion to the general public. 


12 In the Matter of the Application of Egan, 
16 CCH Automobile Cases 364. 

m3 Champ v, Atkins, 15 CCH Automobile Cases 
203 128 F. (2d) 601. 

14 Garford Trucking Company, Inc. v. 
man, 177 Atl. 882. 

™ Prichard v. Battle, supra, footnote 48. 

16 Ausman v. Hoffman, supra, footnote 60. 

117 Seymour v. Hawkins d.b.a. A. W. Hawkins 
Company, 16 CCH Automobile Cases 191. 

8 Boettjer v. Clark, supra, footnote 127 

1% Knowles v. Cashman, 6 CCH Automobile 
Cases 222, 305 Mass. 56, 24 N. E. (2d) 973. 

1 Van Dresser v. Firlings, 6 CCH Automobile 
Cases 220, 305 Mass. 51, 24 N. E. (2d) 969. 

114 CCH Automobile Cases 810, 26 Atl. (2d) 
363. 
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THE VIABLE CHILD 


By COLONEL G. L. YEARICK . . . THE OHIO CONSTITUTION 
SAYS: “ALL COURTS SHALL BE OPEN, AND EVERY PERSON, FOR 
AN INJURY... SHALL HAVE REMEDY BY DUE COURSE OF LAW... .” 
WHICH LEAVES WITH THE COURT THE DEFINITION OF “PERSON” 


T HE RIGHT OF A CHILD, after birth, 
to maintain an action for damages by 
reason of prenatal injuries, has been declared 
recently by the Supreme Court of Ohio in 
the case of Williams, an Infant, v. The Marion 
Rapid Transit, Inc., 32 CCH AvutToOMoBILE 
Cases 323, 152 Ohio St. 114. Widespread in- 
terest and much discussion have followed 
this pronouncement. It is the first time 
that a court of last resort of any of the 
forty-eight states has committed itself to 
such a doctrine. The rule announced is 
contrary to the weight of authority. Singu- 
larly enough, practically every case cited 
by the writer of the opinion took the con- 
trary view and it became necessary for the 
court to distinguish and differentiate. The 
right conferred appears to be limited to “an 
unborn viable child capable of existing in- 
dependently of the mother.” 


The decision is studded with far-reaching 
implications, involving many complex legal 
problems. The petition sets forth that, on 
April 4, 1941, as the result of enumerated 
acts of negligence, plaintiff’s mother fell as 
she was alighting from the defendant’s bus, 
was injured and subsequently died as a re- 
sult of such injury; that at that time plaintiff 
was an existing viable child en ventre sa 
mere; that the severity of the injury was 
such that the child was born prematurely, 
within seven months. The claim is that 
she was born crippled, suffering from epilepsy, 
heart trouble and other ailments, all of which 
were attributable to defendant’s negligence. 


The trial court sustained a demurrer to 
the petition. On appeal, the case was re- 


versed by the Court of Appeals and certi- 
fied to the Supreme Court, as being in 
conflict with the decision of another Court 
of Appeals. 


Challenging and perplexing problems 
flow from this decision. The dictionaries do 
not completely agree with the definition of 
“viability” used by the court; but it must 
be conceded that the court’s definition is 
more reasonable and capable of application. 
A query that may well be put is: If the 
child has a right to sue a third person for 
negligence resulting in injuries to her, could 
she maintain an action against her own 
mother for neglect, carelessness, acts of 
negligence, omissions or any tortious con- 
duct causing injury to the child; or against 
the father for a battery upon the mother, 
producing such injury? It is believed to 
be well established in many jurisdictions 
that no husband, wife or any other member 
of the immediate family can sue any other 
member of that family for ordinary acts of 
negligence. To permit such suits would 
violate domestic tranquility and certainly be 
against public policy. Any willful act, how- 
ever, certainly would be a basis for recovery. 


It would seem to follow that, had the 
child died after her birth, an action could 
have been maintained for her wrongful 
death. Just what would have been the re- 
action of the court, in view of the language 
used, had the child, viable at the time of 
the injury, been born dead as the result 
of such injury, is left to conjecture. The 
court: had before it no question as to the 
mother’s contributory negligence, which 


The author is a member of the law firm of Traxler & Yearick, Youngstown, Ohio 
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would be an element to be considered, had 
she continued to live, the child died, and 
the mother sought to enjoy the benefits of 
an action for wrongful death. 


The possibility of a carrier being held 
for a hazard of which it had no knowledge, 
and the consequence of which it could not 


Many other possible situations may well 
arise, growing out of this revolutionary de- 
cision. In this particular case, the under 
lying rightness of the rule is hard 
challenge. But it certainly seems far from 
easy to formulate a general doctrine, based 
upon the peculiar facts of this one case. 


foresee, is here apparent. Many a woman, 
pregnant with a child that has even reached 
viability, does not disclose her condition to 
the public. However, so long as a viable 
child is permitted to recover, it would seem 
that it should make no difference whether 
the wrongdoer knew that the mother was 
pregnant, Is not such condition of 
mother one which people in the exercise of 
ordinary care are required to anticipate as 
likely to exist? 


It is well to note, too, that the court 
grounds itself upon the provision of the 
Ohio Constitution that ‘all courts shall be 
open, and every person, for an injury... 
shall have remedy by due course of law 
From this starting point the court 


” 


the reached the conclusion that, being viable, 


[The End] 


the plaintiff was a person. 
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Do They Answer the Problem? 


By CHARLES B. ROBISON 


THE AUTHOR PRESENTED THIS PAPER BEFORE THE CONFERENCE 
OF MUTUAL CASUALTY COMPANIES IN CHICAGO ON NOVEMBER 18 


1 LEGAL REQUIREMENT that a 
person respond in damages for an act 
of negligence stems from the early period 
of the English judicial system when the 
action of trespass on the case was conceived. 
The negligence action did not emerge as a 
separate remedy of tort liability until about 
1825. One hundred years later, the automo- 
bile age produced a flood of negligence 
actions against automobile owners or drivers 
who caused personal injury or property 
damage to others. The financial irrespon- 
sibility of many defendants brought about 
a demand for legislation to put a stop to 
such irresponsible drivers. 

Massachusetts attempted to solve the 
problem by passage of its compulsory auto- 
mobile insurance law in 1925. Other states 
have since dealt with the problem in various 
ways. Now only Louisiana, Mississippi, 
South Carolina and Texas, with about ten 
per cent of the total motor vehicle registra- 
tions in the nation, have no provision at all, 
and, of the Canadian provinces, only New- 
foindland has no motor vehicle financial 
responsibility laws in force. 


Types of Financial Responsibility Law 


The most obvious case of such irrespon- 
sibility is the man who has been convicted 
of reckless driving, driving while intoxicated 
or failing to stop after an accident. An ex- 
ample of the early type of legislation requir- 


ing security after such a conviction is in 
the 1931 statute in South Dakota, still in 
force, which requires, for two years after 
such event, the posting of an insurance pol- 
icy or a bond in the amount of $2,000. Such 
a law obviously is inadequate to cover the 
majority of situations in which the need for 
financial responsibility arises. 


Other states dealt more directly with the 
problem. Though Massachusetts had pre- 
viously adopted the compulsory insurance 
principle, no other state chose to follow. 
Instead, several states passed what was at 
the time a model financial responsibility bill, 
drafted under the auspices of the American 
Automobile Association. The first draft was 
prepared in 1928, and periodic revisions were 
made every few years as new problems and 
ideas were presented. The National Con- 
ference on Street and Highway Safety pro- 
mulgated a model bill in 1934 that was 
substantially similar to the A. A. A. bill, 
and in 1944 both bills became identical. The 
latest A. A. A. revision, made in 1948, is cur- 
rently being reconsidered by the A. A. A. and 
the National Committee on Uniform Traffic 
Laws and Ordinances. Mr. Joseph H. Braun, 
Chairman of the A. A. A. Safety-Responsi- 
bility Committee, in his report to the 1949 
annual meeting of the A. A. A., in Cleveland 
on November 5, observed that “later ex- 
perience, amid changing conditions, will 
doubtlessly dictate future amendments and 
improvement in the model bill.” 


Mr. Robison is a member of the Board of Governors of the Federation of 


Insurance Counsel. 


He is an associate in the insurance law firm of 


Ekern, Meyers & Matthias, Chicago 
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Proof After Conviction 
or Unsatisfied Judgment 


In those states that adopted the earlier 
versions of the so-called model bills, a mo- 
torist was required to post proof of financial 
responsibility for the future after certain 
convictions and/or after his failure to satisfy 
a judgment against him arising as a result 
of his negligence in a past accident. The 
penalty for not posting such security was 
suspension of his driver’s license and auto- 
mobile-registration plates. This type of 
financial responsibility law is presently in 
force in the District of Columbia and the 
following eighteen states: Alabama, Arizona, 
Arkansas, Connecticut, Delaware, Georgia, 
Kansas, Missouri, Montana, New Jersey, 
New Mexico, North Carolina, Ohio, Oregon, 
Rhode Island, South Dakota, Utah and West 
Virginia. In addition to requiring proof after 
conviction or judgment, the states of New 
Jersey, New Mexico and Oregon require 
proof for the future after an accident, and 
Rhode Island requires proof for the future 
after an accident involving a traffic violation. 


These older-type laws do not meet the 
primary need nor do they rule off the road 
financially irresponsible drivers. In many 
instances, it is useless to bring suit against 
the person at fault because of his obvious 
inability to pay the judgment. Consequently, 
those people are actually protected against 
the law’s application to them and, because 
they are financially irresponsible, they are 
free to continue driving, although the statute 
was obviously intended to bar them from 
using the highways. Furthermore, these laws 
do nothing to aid in satisfying the claims of 


persons involved in the first accident. 


Modern Model Bill— 
Security for Past Accident 


Secause of such limitations in this type of 
law, New Hampshire, in 1937, passed legis- 
lation requiring the posting of security by 
an operator or owner, or both, of any auto- 
mobile involved in an accident in which any 
person is injured or killed or property dam- 
aged in excess of twenty-five dollars, in 
order to satisfy any judgment for damages 
resulting from the accident, on penalty of 
revocation of such operator's license and the 
car-registration plates of such owner, The 
New Hampshire law also requires proof of 
financial responsibility for the future follow- 
ing such accident, after certain convictions 
and after satisfying a judgment arising out 
of a motor vehicle accident. 
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Other states soon recognized the advan- 
tages of this new feature of requiring secu- 
rity for a past accident. The nearby states 
of Maine, New York and Vermont passed 
similar legislation in 1941. Then followed 
Indiana and Michigan in 1943, and the next 
year, Virginia. A wave of such legislation 
has swept over the country each year since 
then, until now twenty-five states require 
the posting of security for a past accident: 
Georgia has such a bill currently in its legis- 
lature. These twenty-five states have a total 
of sixty-eight per cent of the total motor 
vehicle registrations in the nation. This 
modern-type model bill failed to pass in 1949 
in Connecticut, Delaware, Kansas, Montana, 
Ohio, South Dakota, Texas and West Virginia. 


The advantages of the new model safety- 
responsibility law over the older type are 
patent. The chief advantage is that claim- 
ants don’t have to waste time and money 
in obtaining fruitless judgments before the 
law is put in force against financially irre- 
sponsible motorists. The requirement for 
posting security after the accident is usually 
mandatory, regardless of who is at fault. 
If the party can’t post the security or show 
evidence of insurance, he loses his driv- 
er’s license and car-registration plates. The 
stringency of this requirement has brought 
about a high percentage of voluntary insur- 
ance. In most of the states in which this 
provision is in force, nearly eighty-five per 
cent of the registered motor vehicles are 
insured, and the most recent estimates in 
New York and Tennessee indicate that 
ninety per cent are insured in those states. 
Even when parties to an accident have no 
insurance, the purposes of the law are often 
accomplished through voluntary settlements 
and releases. In New York alone last year 
it is reported that over $1 million in 
security was deposited under the law by 
those who were uninsured, and over 21,000 
releases were filed, evidencing a settlement 
between the parties in cases where there was 
no insurance. Thus the law affords protection 
to many who are injured by uninsured persons. 


These laws are of vital interest to auto- 
mobile insurers, because insurance is thie 
usually accepted means of proving financial 
responsibility under them, and the filing of 
the SR 21 form indicates that there was 
voluntary insurance in force at the time of 
the accident. Insurance companies have 
found a tremendous increase in business in 
states just after passage of this legislation 
In Seattle, Washington, for example, it is 
reported that one enterprising company, al- 
ticipating the increase because of the new 
law in that state, has set up a covered drive- 
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in curb service to accommodate six autos 
at a time, enabling drivers to make out their 
applications from their cars. 


The model law does not apply to all acci- 
dents. There is generally an exception for 
property damage under a certain minimum, 
ranging from twenty-five dollars to $200, the 
maximum being in the 1949 Washington 
statute. The lower the limit, the greater are 
the number of accidents covered, and the 
higher is the cost of administration of the 
law. There are three specific exemptions 
found in Section 22 of the 1948 model law: 


(1) To the driver or the owner of a vehicle 
involved in an accident wherein no injury or 
damage was caused to the person or property 
of anyone other than such driver or owner; 


(2) To the driver or owner of a vehicle 
which at the time of the accident was parked, 
unless such vehicle was parked at a place 
where parking was at the time of the acci- 
dent prohibited under any applicable law or 
ordinance; 


(3) To the owner of a vehicle if at the 
time of the accident the vehicle was being 
operated without his permission, express or 
implied, or was parked by a person who had 
been operating such vehicle without such 
permission. 


Some states exempt persons who, in the 
Commissioner’s opinion, were not at fault. 
Most states exempt government vehicles and 
certain classes of carriers who are required 
to maintain responsibility under other laws. 
A unique provision is found in the 1949 
Washington law exempting any noninsured 
operator or owner who had been unable 
solely because of his race or color to procure 
insurance without rate modification. Be- 
cause of this provision, Insurance Commis- 
sioner Sullivan, of Washington, has called 
upon all companies licensed in that state to 
file a statement that all applicants will be 
considered by the same underwriting standards. 
He expressed the hope that the companies 
would consider colored risks on that basis 
without resorting to the assigned risk plan. 


One of the refined features of the 1948 
revision of the model bill of interest to 
insurers is the removal of the requirement 
for filing an SR 21.-Section 21 (c) provides 
merely that upon receipt of notice of an 
accident from the Commissioner the insurer 
named in the notice shall notify the Com- 
missioner if such a policy or bond was not 
in effect at the time of the accident. The in- 
formation concerning insurance is contained 
on the accident report rather than by an 
SR 21. This procedure is in force in New 
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York where the Commissioner mails a de- 
tachable portion of the accident report to 
the named insurer. If the information is 
correct, the insurer does nothing; if it is 
incorrect, the insurer so notifies the Com- 
missioner who then takes action to suspend 
the license of the motorist. Such a provi- 
sion was enacted this year in California and 
Minnesota, and should be enacted in all 
states so as to reduce the administrative 
load on both the Commissioner and the in- 
surers. The severe penalties of the law 
should discourage false statements as to 
insurance coverage. Seven other states now 
require a statement as to insurance in the 
accident report, but do not permit dispensing 
with the SR 21. 


In addition to requiring security for past 
accidents, Florida, Indiana, Maine, Michi- 
gan, New Hampshire, New York, Vermont 
and Virginia also require proof of financial 
responsibility for the future. Criticism of 
this provision has been made because it does 
not particularly strengthen the administra- 
tion of the law and requires a great deal of 
unnecessary administrative detail and burden 
in determining when the proof should no 
longer be required. 


The usual security or proof of financial- 
responsibility requirements are $5,000 for 
injury or death to any one person, $10,000 for 
two or more persons and $1,000 for property 
damage to others. New York this year raised 
the property-damage requirement to $5,000. 

Cognizant of the fact that certain “bad 
risks” either find it difficult to get insurance 
or can’t have any at all, several states have 
provided legislatively, and others voluntarily, 
for the creation of assigned-risk plans. Sec- 
tion 54 of the 1948 model bill suggests an 
assigned-risk provision. Such plans are now 
in operation, or are contemplated, in all 
states except Arizona, Kansas, Montana, 
Nevada, South Carolina, South Dakota and 
Texas, together with the District of Colum- 
bia. Eleven states specifically provide by 
statute for a mandatory plan, such provi- 
sions having been enacted this year in Okla- 
homa, North Carolina, and 
Wisconsin. 


Tennessee 


State Fund Threat 


There are two other statutory means besides 
the voluntary model financial responsibility 
law and the Massachusetts compulsory per- 
sonal injury liability insurance law by which 
some people prefer to solve the problem. 
The most radical and the one most foreign 
to our system of government and private 
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enterprise was embodied in bills in the 1949 
legislatures in North Dakota, Ohio, Wash- 
ington and Wisconsin. These bills sought 
to establish state funds for automobile in- 
surance, somewhat along the line of the law 
in Saskatchewan. In that Canadian prov- 
ince, no motor vehicle may be registered, 
nor a chauffeur’s or driver’s license procured, 
unless the applicant also pays a premium to 
the Saskatchewan Government Insurance 
Office. The government reimburses a resi- 
dent for bodily injuries received while driv- 
ing, riding in, colliding with or being struck 
by a moving motor vehicle in Saskatchewan, 
and any resident of the province is further 
protected against loss for bodily injuries re- 
ceived while riding in a car driven by any 
insured operator anywhere in Canada, New- 
foundland or the United States. The amount 
of the liability is on a fixed scale, but noth- 
ing is paid for the first $100 of damages. 
The insurance does not cover loss where 
the accident is caused by gross negligence, 
wilful misconduct, intoxication or commis- 
sion of a criminal offense by the driver, or 
where the other car involved in the accident 
is not registered or licensed. All acts against 
the Government Insurance Office must be 
tried in the District Court and there is no 
right of appeal. Payments to injured persons 
are made irrespective of fault. 


Fortunately, no such bill passed in the 
four states mentioned, but North Dakota 
established a Legislative Committee to in- 
vestigate the Saskatchewan plan and make 
its report and recommendations to the 1951 
legislature. That state did pass in 1947 a 
somewhat lesser, but nonetheless objection- 
able, state insurance fund law called the 
“Unsatisfied Judgment Fund.” This fund is 
created by payments to the motor vehicle 
registrar of an additional fee of one dollar 
for each motor vehicle registered. When- 
ever a resident of the state recovers in any 
court in the state a judgment for more than 
$300 in an action for damages involving bod- 
ily injury to or death of any person arising 
out of an automobile accident, and the judg- 
ment is unsatisfied, the plaintiff can recover 
from the fund the amount of his judgment 
not in excess of $5,000, exclusive of costs, 
for injury to or death of one person, nor 
more than $10,000 for injuries to or death 
of more than one person resulting from one 
accident. 


This same type of law is in force in the 
Canadian provinces of Alberta, Manitoba 
and Ontario. Bills similar to the North Da- 
kota law were introduced this year in the 
states of Alabama and Maine, but neither of 
them passed. The Massachusetts legislature 
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also had a measure this year which would 
have established a state fund for the reim- 
bursement of persons injured by hit-and-run 
drivers. The state-fund concept is socialistic, 
and if followed generally along the Saskatche- 
wan pattern would constitute a serious threat 
to private automobile insurance for the risks 
covered by the funds. 


Compulsory Insurance Threat 


Serious as this threat is, the more wide- 
spread immediate cause for concern comes 
from the possible spread to other states of 
a compulsory automobile insurance program 
like that in Massachusetts. Compulsory bills 
are introduced yearly into several legisla- 
tures and, in 1949 alone, were found in the 
legislatures of the following eighteen states: 
Alabama, Arizona, California, Connecticut, 
Delaware, Florida, Illinois, Maine, Missouri, 
Nebraska, New Hampshire, New York, 
North Dakota, Ohio, Pennsylvania, Rhode 
Island, Vermont and West Virginia. 


This would indicate that there is considerable 
agitation in more than one third of the states 
for compulsory automobile insurance, and 
there was quite a fight this year to defeat 
such bills in Delaware, New Hampshire and 
North Dakota. There will doubtless be fur- 
ther attempts in these and other states in 
coming legislative sessions to enact com- 
pulsory automobile insurance legislation. In 
fact, this subject is now being investigated 
by legislative committees in New Hampshire, 
New Jersey and Rhode Island. 


Objections 


There are many objections to a compulsory 
law, the main one being that the public 
would suffer from increased rates, such as 
have come about as a result of the Massa- 
chusetts law. Compulsory public liability 
insurance rates there are far out of propor- 
tion to the general rise of such rates else- 
where. The reason for this is that the number 
of claims has increased and the loss cost is 
thus greater in Massachusetts. The public 
knows that the risk will be shifted to the 
insurance companies to pay the damages and 
the people are, therefore, not interested in 
holding down the number and cost of claims. 
This is also true of juries who are prone to 
assess larger damages in automobile per- 
sonal injury cases, knowing that an insurance 
company will pay the bill. The common law 
doctrine of contributory negligence vanishes 
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under the administration of the compulsory 
law, and damages are assessed on the basis 
of degree of fault of the defendant, regard- 
less of how guilty the plaintiff may be of 
contributory negligence. 


The Massachusetts compulsory-insurance 
law has not resulted in a lowering of the 
accident rate nor in the elimination of the 
dangerous and irresponsible driver. The law 
has made provision for the payment of com- 
pensation for injuries received in certain, 
but not all, automobile accidents, at an un- 
necessary increased expense to the public 
and motorist alike. 


Insurance companies are sure to be much 
more strictly regulated by the state under 
the compulsory law. This has proven the 
fact in Sweden and, here in the United States, 
in Massachusetts. In Massachusetts, all pol- 
icies must expire at the end of the calendar 
year, creating a short period of peak load 
and added expense on the companies. Rates 
are made by the state, and the companies 
have no control over the classifications set. 
Their own experience cannot be used to 
their benefit, for they must use the standard 
rates set by the state. The law has resulted 
in unsound underwriting practices because 
of the necessity for writing undesirable risks 
at standard rates promulgated by the state. 
The companies in Massachusetts are dis- 
satisfied with the law. 


There is a constant tendency under the 
Massachusetts compulsory law to limit the 
freedom of action of insurance companies. 
Even the 1947 Massachusetts All-Industry 
Casualty Rating Law, which otherwise gives 
a great deal of freedom to insurance compa- 
nies in rate-making exempts compulsory motor 
vehicle public liability insurance from its 
Bills in the Massachusetts legislature 
each year seek to make automobile rates 
uniform throughout the state, without regard 
for differences in actual losses between rural 
and city areas. An initiative petition is now 
being circulated in Massachusetts to place 
on next year’s ballot the proposal for a flat 
state-wide automobile public liability insur- 
ance rate. 


scope. 


Compulsory Law and State Funds 


There is another great danger in the gen- 
eral enactment of compulsory automobile 
liability insurance voiced in an editorial in 
the National Underwriter of October 27, 1949. 
Compulsory automobile insurance might lead 
to a further step by the politicians—social- 
ization. A Swedish parliamentary committee 
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recently voted four to three in favor of na- 
tionalization of automobile insurance in that 
country. Sweden has had compulsory insur- 
ance since 1929, written by private insurers. 
The companies have had a very difficult 
time making ends meet because the govern- 
ment has kept down the rates and imposed 
a severe expense limitation. Presently, the 
companies have had to limit themselves to 
a three per cent profit. 


Proponents of nationalization believe that 
the state should cooperate positively in the 
transaction of compulsory insurance so as tc 
make it available to the public at the least 
cost. Opponents point out that a state mo- 
nopoly would be unwieldy, unnecessarily ex- 
pensive and inefficient, with the result that, 
in order to keep rates down, the state insur- 
ance plan would have to be subsidized from 
the general tax fund. Would it be hard to 
imagine such a result here in the United 
States? The Saskatchewan plan and the 
North Dakota investigation of it, plus the 
Unsatisfied Judgment Fund in that state, 
show how very close and easy this next step 
might be. ‘ 


Conclusion 


Past experience indicates that the model 
type of financial responsibility legislation is 
to be preferred over the compulsory type. 
This law provides a moral compulsion upon 
the automobile owner to procure insurance 
and has the effect of causing him to purchase 
insurance to protect his driving privileges 
in case it becomes necessary for him to 
establish proof of financial responsibility fol- 
lowing an accident. The emphasis under 
this law is safety on the highways, not com- 
pensation for all through required insurance 
on registered motor vehicles. This distinc- 
tion is highly important; it is the basic reason 
why the safety-responsibility legislation has 
been preferred everywhere over the Massa- 
chusetts method. 


The idea of compulsion is foreign to our 
system of government unless there is no 
other way to solve the problem. Experience 
in half of the states shows that this problem 
can be solved through the model financial 
responsibility method rather than the com- 
pulsory method. In the states where the 
modern safety-responsibility law has been in 
effect for a time, the percentage of insured 
registered has risen to eighty-five per cent 
or greater. The assigned-risk plans operated 
by automobile insurers make it possible for 
all but obviously unfit persons to secure 
automobile insurance. As for those few, the 
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proper remedy is to deny them the right to 
drive so as not to endanger the lives and 
property of others. 

It is recommended that the District of 
Columbia, the eighteen states not now hav- 
ing the “security for past accident” type of 
law, the four states having no financial re- 
sponsibility law, and Massachusetts adopt 


the. 1948 revision of the A. A. A. model 
safety-responsibility bill. The entire country 
would then be blanketed with the model law. 
Experience has shown that under such a law 
there is no practical need for the more dras- 
tice, unfair and wasteful compulsory law, 
nor its vicious counterpart, the monopolistic, 
socialistic state fund. [The End] 


GI BENEFIT DEADLINES 


The Veterans Administration has reminded World War II veterans 
of deadlines for VA-administered benefits. Some of them follow: 


Veterans discharged before July 25, 1947, must start their GI Bill 
education or training before July 25, 1951. Veterans discharged after 
the 1947 date must begin their courses within four years after dis- 
charge. In both cases, training must be completed by July 25, 1956. 

Those veterans who enlisted or re-enlisted under the Armed Forces T 


Recruitment Act (Public Law 190) between October 6, 1945, and Oc- the 


tober 5, 1946, have four years from the end of their enlistment or re- Sta’ 


enlistment period in which to begin GI Bill training and nine vears , Bot 
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from that date in which to complete it. Disabled veterans may vegin 
Public Law 16 education or training at any time after discharge, 
time to complete their courses by July 25, 1956. tab 
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Applications for loans guaranteed or insured under the C! Bill _— 
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may be filed until July 25, 1957. : 
years from the end of their enlistment period in which to apply. anc 


bill; 
The GI Bill readjustment-allowance program has ended for most fel 
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for the unemployment and self-employment allowances at any time 


Applications for new NSLI insurance or for reinstatement 
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Disabled veterans entitled to 1 
automobiles at government expense may apply until June 30, 1950. 
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There are no deadlines for most other VA-administered benefits. 
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THE LAWYER 


in the Field of Insurance 


By W. PERCY McDONALD 


THERE IS 


TREMENDOUS FUTURE IN THE INSURANCE FIELD FOR 


A 
THE LAWYER OR COUNSELOR WHO UNDERSTANDS INSURANCE 


This article is reprinted from the 

October, 1949 issue of the Missis- 

sippi Law Journal. Mr. McDonald 
is a Memphis attorney 


‘7 is probably no business in the 
United States operated so completely under 
the direction of statutory law as insurance. 
Statistical insurance records in America are 
not very old. In 1859, fire, casualty and life 
came into being, with the setting 
up by law of the New York Insurance De- 
partment. ‘During that year the first actuarial 
table showing expenses of the Mutual Life 
of New York was filed. Since that first doc- 
ument, the; past ninety years have seen 
much statistical data gathered together. 

People concerned with automobile insur- 
ance will be interested to know that two 
billion dollars in premiums were paid in that 
field alone in 1948, Casualty insurance re- 
ceipts were practically two billion dollars also. 

The growth of the insurance business has 
forced many lawyers to become specialists 
in the field of insurance. They have been 
an important factor in that field. Since the 
basis of t'. business is the insurance con- 
tract, ever V problem of the business is re- 
lated to thaj-document. As types of contracts 
have multi): lied, and each has become more 
complex, the work of the insurance lawyer 
has increased. This is true, whether he has 
functioned as drafter, interpreter or advocate. 

The humblest person today has many and 
varied interests which must be protected 
by insurance. The interests of one man 
deviate so greatly from the interests of an- 
other that no “slot-machine methods” and 
no mail-order solicitation or sale can be 
adequate to guarantee security to the pur- 
chasers of insurance. 


Lawyer in Insurance Field 


An insurance policy is more than a piece 
of paper; it is a promissory note, with the 
difference that it may never have to be pre- 
sented for payment. But if the day comes 
when catastrophe strikes, the insured who 
can unload all of his troubles on the writer 
of that promissory note—the insurance com- 
pany—is a happy man. 

At the Seattle convention of the American 
Bar Association last year, an attorney started 
his paper by stating that he would offer the 
same prayer that a colored preacher used as 
he began a series of revival meetings in 
southern Mississippi turpentine camps: 


“O Lawd, gib Dy serbant dis evening, 

De eyes ob de eagle and de wisdom ob 
de owl, 

Connect his soul wid de gospel 

Telephone in de central skies, 

’Luminate his brow wid de sun ob Heben, 

Turpentine his ’magination, 

Grease his lips wid possum oil, 

’Lectrify his brain wid de lightnin’ ob Dy 
word, 

Put ’petual motion in his ahms, 

Fill him plum full wid de dynamite ob 
Dy glory, 

’Noint him all ober wid de kerosene ob 
Dy salvation, 

And den, dear Lawd, set him on fire.” 

Could I have all that happen to me, per- 


haps I might write in a manner worthy of 
remembrance. 


Turning Point for Insurance Business 

June of 1944, when the Supreme Court of 
the United States announced its decision in 
the South-Eastern Underwriters Association 


case, marked the turning point in the insur- 
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ance business of the United States. It upset 
one of America’s firmly established legal 
concepts that “the business of insurance is 
not commerce.” 


This was an event which had far-reaching 
significance, not only to the insurance in- 
dustry but to the public and the various 
states. It immediately brought up the ques- 
tions as to what extent the federal govern- 
ment would take over the supervision of 
insurance and what would be the effect of 
state regulation of the insurance business. 


About the same time there could be rec- 
ognized a certain school of thought advo- 
cating governmental insurance, through a 
revolving fund in the United States Treas- 
ury. As a matter of fact, one or more bills 
of this nature were introduced in Congress. 
The insurance-buying public was also begin- 
ning to realize that there are so many kinds 
and so many forms of insurance that it is a 
brave or reckless man who attempts to look 
after his own insurance, The largest corpo- 
rations in the country started employing high- 
salaried experts to look after the purchasing 
and handling of insurance. 


Problems 


Thus, the insurance industry had three 
problems to solve: 


1. Federal or state regulation. 


2. The threat of governmental insurance 
competition. 


3. The new approach of the insurance 
buyer. 


With the threat of federal regulation, the 
insurance industry necessarily turned to the 
legal profession for advocates and negoti- 
ators, and also for advice on the other prob- 
lems I have mentioned. It is interesting to 
note that, in reading the Congressional com- 
mittee hearings leading up to the passage of 
Public Law 15, attorneys representing com- 
panies and insurance associations took a 
leading role. It is a perfect illustration of the 
need for lawyers to understand insurance. 


The Association of Casualty and Surety 
Executives, The National Board of Under- 
writers, American Mutual Alliance, Ameri- 
can Life Association and any number of 
insurance associations all have full-time at- 
torneys to advise them. One New York 
insurance company has a law department 
of seventy; another employs fifty-two law- 
yers. A large number have thirty or more. 
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Cooperation of Legal Societies 


Outside of the company and insurance 
associations, organizations like the seventy- 
year-old American Bar Association (with 
40,000 members), the International Association 
of Insurance Counsel, The Federal Lawyers 
Guild, and other lawyer groups have worked 
to try and answer these new questions, 
Hence, it is obvious that modern insurance 
is permeated by the law and the lawyers, 
It is impossible to think of the insurance 
business without thinking of the lawyer's 
role. If the businessman finds it difficult 
to live with his lawyer, he finds it next to 
impossible to live without him. 


Public Law 15 caused great concern to 
the insurance companies. State regulation 
was welcome as an alternative to govern- 
ment supervision, but the foot of the na- 
tional government was in the doorway. 
Recently, it has been suggested that life insur- 
ance companies and their investment methods 
be subjected to governmental control. The 
general counsel of the Securities and Ex- 
change Commission has advanced the idea 
that life insurance policies are “securities” 
and therefore that commission should regu- 
late life insurance companies. 


The South-Eastern Underwriters Association 
case had hardly been announced before the 
suggestion was made that, since “insurance 
was commerce,” it might be regulated by 
other federal statutes, to wit: the National 
Labor Relations Act, the Fair Labor Stand- 
ards Act and the Federal Trade Commission 
Act. It was the insurance lawyers who 
advised what could be done to strengthen 
and improve the state regulation of insur- 
ance so as to minimize the need for federal 
regulation. 


State Insurance Statutes 


As a result of these studies, there has been 
introduced in all states (although I am not 
certain about Oklahoma) statutes relating 
to unfair methods of competition, and un- 
fair acts and practices in the business of 
insurance. This is a fair-trade act at the 
state level, but most important are the acts 
passed regulating the making, filing and use 
of rates, and governing rating organizations 
for fire, casualty and surety companies. How- 
ever, aircraft and marine insurance are not 
included in these rating laws. 

The insurance world worked together in 
composing model bills to be presented to 
the various legislatures. These bills are re- 
ferred to as “All-Industry Bills.” 
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Insurance Lawyer's Role 
in Legislation and Litigation 


Lawyers who handle litigation for insur- 
ance companies quite naturally reach the 
conclusion that the fortunes of insurance 
companies are largely bound up in litigation. 
It can readily be demonstrated that insur- 
ance companies may stand to lose much 
more by the enactment of one harmful law 
than they will lose in many lawsuits. For 
instance, the enactment of codefendant laws 
or laws permitting the fact that the defend- 
ant is insured to be established on the trial 
of a liability claim, comparative negligence 
laws and laws increasing workmen’s com- 
pensation increased tremendously the loss 
ratio of companies’ liability insurance. 


It is therefore not with conceit but from 
personal experience that I can say that the 
defeating of harmful legislation and obtain- 
ing the enactment of constructive insurance 
legislation ranks with trial work in its im- 
portance to the insurance companies. While 
those of us who have had this experience 
are sometimes called “lobbyists” rather than 
“legislative counsel,” we still believe that 
the insurance company should no more be 
expected to allow adverse legislation than 





lawsuits to go by default, and that we are 
as justified in defending our companies be- 
fore legislative committees as the trial at- 
torney is in the courts. 

To me there seems to be much in common 
between handling legislation and litigation 
for insurance companies. The trial attorney 
recognizes the difficulty in bringing a jury 
to his viewpoint; legislators are just as dif- 
ficult to convince. There is an advantage 
in being able to pass upon jurors. Legis- 
lators are not so restricted and are influenced 
in their decisions by many considerations. 

Legislative work is a story of action, often 
swift and tense, particularly in the closing 
days of the legislature when one becomes 
tired and worn. I recommend to all of you 
an active interest in legislation, not only be- 
cause of the great benefit to the public and 
the insurance companies, but as an interest- 
ing and educational diversion from trial work. 


The fundamental facts are that insurance 
is an essential public service and that its only 
justification is its use to the public. The 
lawyer or counselor who understands insur- 
ance will have nothing to worry about in the 
immediate future. There is a tremendous 
future ahead in the insurance field for him. 

[The End] 





STEADY RISE SEEN IN Gl HOME LOANS 


Nearly 40,000 applications for GI home loan guaranties were 


received from lenders in the month of October, reports Frank W. 
Kelsey, Veterans Administration assistant administrator for finance. 
This represents the highest number received in any month since 
November, 1947. Applications have been rising steadily since last 
April, when the long downward trend was reversed. 
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Of some fifteen million World War II veterans eligible for GI 
loan guaranties, more than 1,700,000 have used part or all of their 
entitlement to finance the purchase of a home, farm or business. 
Nearly 1,600,000 of them have bought homes. 
mortgages have had a total face value of almost nine billion dollars. 
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\ THILE statistics may 

show that the num- 
ber of accidents and 
casualties has diminished 
because of the improved 
engineering facilities of 
insurance companies and 
because of public educa- 
tion, such progress has 
been unable to cut down 
on the number of expo- 
sures with which the 
public is confronted daily. 

As a matter of fact, with 

industrial advances and 

the increased tempo of 

living, there are many 

more ways for a person 

to incur liability at the present time than 
there were a very short number of years 
ago. For the most part, insurers have kept 
pace with this trend. New and improved 
contracts of coverage are constantly mak- 
ing their appearances and more are on the 
way. 

As we have previously indicated, because 
of the influence of the concept of association 
of ideas, more and more modes of protec- 
tion are suggested to the insurance man 
who is faced with scenes of accidents and 
casualties. A fire-razed loft building, the 
devastation created by a hurricane and an 
automobile .wreck or collision now suggest 
more than just fire insurance, windstorm 
insurance and automobile insurance. Simi- 
larly, the photographs that appear on these 
four pages suggest more than the obvious 
modes of protection enumerated. 


TMHE YOUNG LADY in the photograph 
on the opposite page had her legs sev- 
ered by a speedboat which struck her as she 
was swimming in Lake Tahoe, in California, 
last summer. She is pictured here being 
carried in to thé trial of the man who op- 
erated the boat that injured her. He was 
charged with negligent operation of a boat, 
an offense that, in California, carries a maxi- 
mum penalty of a year’s imprisonment. 


In addition to the criminal penalty in- 
volved in this case, the civil liability of the 
person who operated the boat was undoubt- 
edly asserted separately by the person in- 
jured. Inasmuch as she was a minor, her 
parents would assert the claim for her in- 
juries on her behalf, and an independent 
claim for medical and hospital expenses. A 
public liability policy on the boat or a per- 
sonal liability policy covering the operator, 
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either with adequate limits, would be neces- 
sary to protect the operator against these 
claims. 

To assure the victim of adequate redress, 
assuming that the boat operator was either 
uninsured or judgment-proof, there is a rea- 
sonable argument for the protection of acci- 
dent insurance and hospitalization coverage. 
For the latter, she could have been either 
insured in her own right or protected 
as an additional insured under a policy 
covering her parents. 

Assuming that the injured party was of 
sufficient age to be gainfully employed, an 
additional modicum of reimbursement would 
have been available to her, had her employer 
carried Unemployment Compensation Dis- 
ability insurance which would afford pay- 
ments to her for a limited period of time 
because of injuries sustained outside the 
course of her employment, which injuries 
prevented her from pursuing her regular 
occupation. 


rMHE PHOTOGRAPH from. Boston 

shown above, in addition to being a very 
graphic illustration of the consequences of 
carelessness, presents an excellent insurance 
lesson. A cigarette tossed into the open 
window of a parked coupe ignited the in- 
terior and, subsequently, the entire vehicle 
and resulted in the total destruction of the 
automobile. 


Assuming that the person who.tossed the 
burning cigarette was known, excellent reason 
exists for his carrying personal liability in- 
surance unless he is prepared to stand, per- 
sonally, the entire consequences of his 
voluntary act. Because of the likelihood that 
the tortfeasor is not known or that he is 
financially so insecure that redress cannot 
be obtained from him, the owner of the 
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vehicle should have availed himself of auto- 
mobile fire insurance to avoid the possible 
danger of his having to sustain the entire 
loss, including whatever he might be in- 
debted for on his investment in the vehicle. 


AT THE FOOT OF THIS PAGE is 
£% pictured another vehicle fire that pre- 
sents an entirely different insurance lesson. 
It is a photograph of a truck that burst into 
flames when it collided with a safety island. 
While the firemen pictured were able to ex- 
tinguish the blaze before the cargo of the 
trailer was seriously damaged, the covering 
on the front of the trailer was completely 
destroyed. Fortunately, there were no per- 
sonal injuries. 

It goes without saying that the only way 
that the owner of the truck could have pro- 
tected himself against the loss of his own 
equipment would have been to have carried 
fire insurance on his equipment. However, 
this was not his only risk of loss. Assuming 
that the cargo that he carried belonged to 
someone else, his only means of avoiding 
a claim for such a loss would have been to 
have cargo insurance. While it is stated that 
the cargo was not seriously damaged, any 


loss that might have occurred, for which the 
carrier -would be responsible, would have 
been his own but for the existence of such 
coverage. 


In addition, there is the public liability 
and property damage exposure. Had the 
driver of the truck been at fault in the colli- 
sion and damage resulted to the safety island 
or to any other adjacent property, only the 
property-damage-insuring clause of the auto- 
mobile liability policy would have taken the 
shipper out of the category of a self-insurer 
Similarly, under such circumstances as these, 
water damage to property of third persons 
other than the owner of the transported 
cargo would be covered by the protection 
afforded by the same clause of the automo- 
bile liability policy. Theft of any part of, or 
the entire, truck as a consequence of its 
disablement would have been self-sustained 
unless the trucker carried automobile theft 
insurance. 


THEN the Electric Supply Company’s 
warehouse, pictured on page 899, burned, 
it threatened a nearby residential section of 
St. Louis, causing great concern. The ex- 
tent of the damage was not immediately known 
nor was the cause of the blaze determined. 
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The company whose building burned 
must have carried building-and-contents fire 
insurance to avoid such inventory loss as 
would have occurred. If the building was a 
rented one, they had only to concern them- 
selves with contents fire insurance, and the 
risk of loss of the building would then fall 
upon the owner of the building or his insurer. 

This analysis, of course, presupposes that 
the cause of the fire remained undetermined. 
If it were later discovered that the fire was 
caused by the tenant or one of his employees, 
the former might well be faced with the 
responsibility for the entire loss, including 
any damage that might have been caused 
to the adjoining private residences. There 
is a form of insurance to protect against 
such an exposure although it has not been 
universally approved or publicly marketed. 
It is known as legal liability fire insurance. 
If such were procurable in Missouri at the 
time, the tenant could have been protected 
against this exposure. 

The complete destruction of the tenant’s 
warehouse that took place in this case un- 
doubtedly meant that business has to be 
suspended for some time. Unless some 
form of insurance was available to cover 
the situation, there was a loss to be expected 
for each day that the plant was unable to 
open its doors. The only adequate redress 
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in such a case is found in business inter- 
ruption insurance, Such coverage would 
have provided the insured with a daily re- 
turn until it was able to resume operations. 


Whatever liability would befall the owner 
because of injury to third persons or their 
property would be redressable in a policy 
of public liability insurance. In this case 
there was danger of water damage as well 
as what might have been sustained by the 
failure of lateral support. 


In both the photograph showing the burn- 
ing truck and the one showing the burning 
warehouse, the lives and limbs of the em- 
ployed firemen were in danger. They should 
at least have had the protection of accident 
and life insurance. 


The types of insurance suggested by these 
photographs represent but an infinitesimal 
part of the number and types of insurance 
protection for which insurers have found a 
public demand. As time goes on, it can 
scarcely be expected that there will be any 
diminution in the number and types of such 
coverage with the complexities of everyday 
life. They may, nevertheless, tend to hasten 
the day for which insurers are working, 
the day when comprehensive insurance will 
be a reality. 





Opinions 
of Attorneys General 


7‘LORIDA—Insurance Ceded to Nonad- 
mitted Insurer—Credit Against Premium 
Reserve.—A Florida insurance company pro- 
posed to cede to a nonadmitted South Caro- 
lina insurance company fire insurance written 
by the Florida company on risks in South 
Carolina. The question arose whether, in 
the event the Florida company reinsured 
any such risks with the South Carolina 
company, the Florida company could be 
given credit against its unearned premium 
reserve for the consideration paid by the 
South Carolina company. 


The Attorney General declared that pri- 
marily the question was not one of law, be- 
cause there was no Florida law directly in 
point, but was a question of insurance 
accounting from the standpoint of the Insur- 
ance Commissioner. “It is assumed,” the 
Attorney General stated, “that the Insurance 
Commissioner would treat the consideration 
involved in connection with such reinsurance 
in the same manner that he would treat such 
an item arising with respect to the ceding 
of insurance by a Florida company and cov- 
ering Florida risks to a nonadmitted com- 
pany under contracts which do not offend 
the provisions of Section 626.10, Florida Stat- 
utes. If in the latter instance such credit 
is allowed by the Insurance Commissioner, 
it seems reasonable that under like circum- 
stances and conditions he will allow this 
credit against the premium reserve of the Flor- 
ida insurer.”"—Opinion of the Florida Attor- 


ney General, No. 049-528, November 2, 1949. 


Insurance Contracts—Agreement to Keep 
Window Glass in Repair.—The Attorney 
General’s opinion was requested as to whether 
a contract to keep window glass in good repair 
for a stated period constituted a contract of 
insurance. Under the terms of the agree- 
ment, the company agreed to furnish all 
material and perform all labor necessary to 
keep glass in good repair for a stated period 
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of time. There was also a provision for ex- 
ceptions, and items to be filled in as to 
amounts with respect to “Repair—Labor 
and Material”; “Guaranteed breakage re- 
placement”; and arrangements for comple- 
tion of work. 


The Attorney General assumed that since 
the contract was for a stated period,. the 
consideration was paid for protection against 
the contingency covered by the agreement 
and that such consideration was consider- 
ably less than the actual cost if the contin- 
gency occurred. Therefore, he was of the 
opinion that the contract involved more than 
the possible furnishing of personal services. 
Since it involved the possible furnishing of 
material of value, it qualified as a contract 
of insurance.—Opinion of the Florida Attor- 
ney General, No. 049-481, October 8, 1949. 


Reciprocal and Interinsurance Contracts 
—Countersignature Requirements.—The At- 
torney General was asked whether Section 
628.12, Florida Statutes, dealing with, as 
amended by Section 2, Chapter 25355, Laws 
of Florida, Acts of 1949, requires that con- 
tracts of insurance issued by reciprocal or 
interinsurance exchanges covering such risks 
in Florida as workmen’s compensation, lia- 
bility and automobile coverages be counter- 
signed by a resident agent. 


Section 628.12, as amended, requires that 
all policies or contracts issued by “recip- 
rocal or interinsurance exchanges covering 
property in Florida be countersigned by an 
insurance agent who is a resident of Florida 
and duly licensed as such agent under the 
laws of Florida. The Attorney General stated 
that property insurance contracts may be 
said to be those coverages involved in ma- 
rine and inland marine insurance and poli- 
cies covering buildings and vehicles. Thus, 
certain types of automobile coverages fall 
in the category of property insurance con- 
tracts. Workmen’s compensation coverage 
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and liability insurance are forms of casualty 
insurance as distinguished from property 
insurance. 


Hence, the Attorney General concluded 
that automobile coverages involve the “cov- 
ering of property” in Florida within the 
meaning of Section 628.12, as amended, and 
such contracts must be countersigned by a 
duly licensed resident agent of the reciprocal 
or interinsurance exchange issuing the con- 
tracts. Contracts covering risks in the field 
of liability and workmen’s compensation in- 
surance need not be countersigned by a duly 
licensed resident agent—Opinion of the 
Florida Attorney General, No. 049-526, Octo- 
ber 25, 1949. 


Reinsurance — Gross Premium Receipts 
Tax.—The Attorney General was asked 
whether an insurance company, organized 
and doing business under the laws of Florida, 
was liable for payment of the gross premium 
receipts tax imposed by Section 205.43 (2), 
Florida Statutes, where the Florida com- 
pany assumes reinsurance from an alien 
company and reinsures 100 per cent with 
underwriters at Lloyd’s of London or where 
the Florida company writes business on a 
direct basis with a company within the State 
of Florida covering risks located in states 
other than Florida in which the Florida 
company is not authorized to do business, 
such as in a multiple location risk. The 
Attorney General replied that as far as he 
had been able to ascertain, all fire or casualty 
companies organized and existing under the 
laws of Florida maintain their home offices 
in the state. Such domestic insurance com- 
panies are exempt from the payment of the 
premium receipt taxes imposed by Section 
205.43 (2) by virtue of the provisions of 
Chapter 25344, Laws of Florida, Acts of 
1949. He further remarked that the first 
factual situation might collide with the pro- 
hibition concerning reinsurance found in 
Section 63.11, Florida Statutes.—O pinion of 
the Florida Attorney General, No. 049-444, 
September 20, 1949. 


] DAHO—Capital Stock Life Insurance 
Company—Accident and Health In- 
surance—Capital Requirements.—Section 
41,504, Idaho Code, dealing with qualifica- 
tions for life insurance companies, provides 
that “Any foreign stock insurance company 
making insurance in this state under class 3 
of Chapter 3 of this title shall have a capital 
Stock fully paid of at least $100,000, and a 
surplus of not less than $50,000, but such 
company shall not make insurance in this 
State in any other of said classes of insurance 
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except: in classes + and 6; nur make insur- 
ance in class 4 without having additional 
capital of not less than $50,000.” 


A capital stock life insurance company, 
qualified in Idaho as a life insurance corpo- 
ration, had a capital of $115,000 and a surplus 
of approximately $300,000. From that sur- 
plus a deposit of $200,000 in United States 
savings bonds was taken and is held by the 
Insurance Commissioner in trust “for all the 
purposes of capitalization, as required by 
Sections 43-3-3, Utah Code Annotated, 1943.” 
The question submitted was whether the 
deposit, together with the company’s capital 
of $115,000, complied with the requirements 
of Section 41-504, Idaho Code, so as to au- 
thorize the company to engage in the business 
of accident and health insurance in addition 
to life insurance. 


Replying in the negative, the Attorney 
General construed the word “additional capi- 
tal” to mean that amount which represents 
the outstanding capital stock of the com- 
pany, whether received by direct sale of 
certificates of stock or by transfer from 
undivided profits of the corporation to the 
capital stock account. The Idaho statute 
distinguishes between capital stock and “sur- 
plus.” In general, “surplus” is taken to mean 
the net earnings of a corporation as distin- 
guished from its capital account obtained by 
the distribution of its stock to the holders.— 
Opinion of the Idaho Attorney General, No. 
51-49, November 5, 1949. 


NDIANA—Foreign Insurance Compa- 

nies—Investment Powers. — The Insur- 
ance Commissioner inquired of the Attorney 
General whether a foreign life insurance 
company, qualified to transact life insur- 
ance business in Indiana, might exercise the 
same rights, privileges and powers as do 
domestic companies. He further inquired 
whether he might include in a certificate au- 
thorizing a foreign insurer to do business 
in Indiana not merely the authorization to 
transact the life insurance business in Indiana, 
but the further authorization to have and 
exercise the rights, privileges and powers 
of a domestic company, including the invest- 
ment powers granted by Sections 39-4202— 
39-4204, inclusive, Burns Indiana Statutes 
Annotated, 1933, 1940 Replacement. 


Certain foreign life insurance companies 
raised the question whether they were au- 
thorized to exercise the rights, privileges 
and powers granted a domestic company by 
the General Powers Section, and in particu- 
lar by the Domestic Investments Section, 
in light of the fact that the Foreign Powers 
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Section, although entitled “Powers,” refers 
only to “rights and privileges,” and the cer- 
tificates of authority previously issued to 
them by the Department of Insurance merely 
authorize such companies “to transact the 
appropriate business of life insurance in the 
State of Indiana,” and not, in addition, “to 
exercise the same, but no greater, rights and 
privileges and powers than a domestic 
company.” 


The Attorney General was of the opinion 
that the sections of the Indiana Insurance 
Law referred to, when construed as a co- 
hesive group, and the many constitutional 
decisions making it mandatory in general to 
confer upon foreign corporations the same 
rights, privileges and powers as exercised 
by domestic companies, required an affirma- 
tiye answer to both questions.—Opinion of 
the Indiana Attorney General, No. 93, October 
4, 1949. 


OUISIANA—Insurance Rates—Annul- 

4 ment of Deviations.—The Louisiana In- 
surance Rating Commission inquired of the 
Attorney General whether it might rescind a 
previously approved deviation under Section 
30:10 of Act 195 of 1948, and if this was not 
possible, could the Commission rescind a 
deviation when it annulled the filing on 
which the deviation was based, The Attor- 
ney General advised that Paragraph 2 (b) 
of Section 30:10 of Act 195 of 1948 provides 
definitely that a deviation shall be effective 
for a period of one year from the date per- 
mission is granted unless terminated sooner 
with the approval of the Commission. Noth- 
ing in the Act prohibits the Commission 
from annulling a filing if it has cause to do 
so, nor is there a requirement that a filing, 
once accepted, must remain in effect for any 
given length of time. If the Commission 
annuls the filing, a deviation based on the 
filing may also be rescinded.—O pinion of the 
Louisiana Attorney General, October 17, 1949. 


N ICHIGAN—Premium Taxes—Deduct- 
IVI. ibility of Retrospective Credits.—The 
Insurance Commissioner advised the Attor- 
ney General that for several years life and 
casualty insurance companies have deducted 
retrospective experience rating credits from 
gross taxable premiums on liability and 
workmen’s compensation lines of the casu- 
alty companies and group accident and health 
in the life companies, and that these com- 
panies contend that any credits given back 
to the policyholders over and above the 
original premium deposit represents a return 
of money due over and above the actual cost 
of the insurance provided. The Insurance 
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Commissioner asked for an opinion as to 
whether retrospective credits were deductible 
from “gross premiums” of the life companies 
and from “all premiums” of the casualty 
companies. The terms “gross premiums” 
and “all premiums” are synonymous and 
mean the net premium and the expense 
loading. It is the amount stipulated on the 
face of the policy. The statute expressly 
permits the deduction of “considerations for 
original annuities” from life insurance com- 
pany premiums, and from casualty compa- 
nies “for premiums returned on cancelled 
policies, and reinsurance premiums received 
when the tax has been paid on the original 
premiums, and in mutuals also deducting for 
dividends paid to members.” 


The Attorney General noted that the au- 
thorities were irreconcilable, some states 
holding that retrospective credits are de- 
ductible and others that they are not. The 
Michigan Supreme Court had not passed 
directly upon the question. Appleman, Vol- 
ume 19, page 313, states that “Where a 
statute provides for a tax upon gross pre- 
miums, less ‘return premiums,’ the quoted 
words must be confined to premiums which 
the insured has a legal right to have re- 
turned. Thus the excess of income over the 
cost of insurance, which does not merely 
represent the excess of premiums over the 
cost of insurance, but income from forfeitures 
and lapses, which is returned to the mem- 
bers as dividends, cannot be deemed ‘return 
premiums’.” Declaring that exemptions for 
taxation are not favored and must be strictly 
construed, the Attorney General concluded 


that it was not the intent of the legislature 


to permit, in addition to those deductions 
provided for, a further deduction of retro- 
spective experience rating credits.—O pinion 
of the Michigan Attorney General, No. 1020, 
August 5, 1949, 


N INNESOTA—Municipal Insurance 

Contracts—Interest of Mayor in Firm. 
—The mayor of the City of Winona, Minne- 
sota, was employed by a local insurance 
agency, receiving a salary and necessary ex- 
penses, but no commission for any new busi- 
ness he might bring into the office. The City 
Council wished to readjust the insurance pro- 
gram for the city and contemplated that the 
various agencies would receive a proportionate 
share of the insurance. Section 13 of Chap- 
ter 3 of the Winona City Charter provides 
that “No officer of the city shall be a party 
to or interested in any contract with the 
city, express or implied, and any such con- 
tract to which any such officer shall be a 
party, or in which he shall be directly or 
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indirectly interested, shall be void. Nor shall 
any officer having power to make purchases 
for the use of the city in any department, 
take or receive, or in any manner stipulate 
for, any commission on such purchases from 
any person whomsoever or in any form... .” 
Minnesota Statutes Annotated, Section 620.04, 
provides that “Every public officer who shall 
be authorized to sell or lease any property, 
to make any contract in his official capacity, 
or to take part in making any such sale, 
lease, or contract, and every employee of 
such officer, who shall voluntarily become 
interested individually in such sale, lease 
or contract, directly or indirectly, shall be 
guilty of a gross misdemeanor; ... .” 


The Attorney General was of the opinion 
that unless the city council determined that 
the mayor had a financial interest in the 
proposed distribution of the insurance busi- 
ness of the city, it would be proper to buy 
insurance from the firm by which he was 
employed. If the mayor had been notified 
by his employers that he must produce more 
business or lose his job, then he would have 
an indirect financial interest in securing the 
business. However, if he would continue in 
his job and continue to receive a salary 
regardless of the amount of business which 
he produced, it could not be held that he 
was interested in the contract in a financial 
way.—Opinion of the Minnesota Attorney 
General, No. 90-E-3, September 27, 1949. 


School Bus Insurance—Coverage of Non- 
resident Children.—A school district owned 
busses with which it transported children 
of the district to school and also transported 
for pay children going to other schools. The 
district carried an insurance policy contain- 
ing the following clause: “It is . agreed 
that the policy covers the school district, 
members of the school board, school bus 
drivers while hauling the school district’s 
own children and teachers and children of 
private, parochial and rural schools to and 
from school.” The question arose whether 
the policy protected the district when carry- 
ing public school children whose residence 
was in another district. The Attorney Gen- 
eral was of the opinion that the language of 
the policy was not broad enough to include 
within the coverage the transportation of 
nonresident public school children, but he 
did not pass upon the right of the district 
to cover such a risk by insurance.—O pinion 
of the Minnesota Attorney General, No. 
159-B-4, October 24, 1949. 


Validity of Policy—Statutory Liquor Law 
Liability Endorsement.—An insurance pol- 
icy covering a municipal liquor store was 
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submitted to the Attorney General for ap- 
proval. Attached to the policy was the 
Minnesota Statutory Liquor Law Liability 
Endorsement. Section 340.12, Minnesota 
Statutes Annotated, requires that the policy 
“specifically provide for the payment by the 
insurance company on behalf of the insured 
all sums which the insured shall become 
obligated to pay by reason of liability im- 
posed upon him by law for injuries or dam- 
age to persons, other than employees, 
including the liability imposed upon the in- 
sured by reason of Minnesota Statutes 1941, 
Section 340.95.” 


The Attorney General pointed out that 
the coverage of the policy was only for such 
“liability as may be imposed upon the in- 
sured under Section 340.95 of the Minnesota 
Statutes, 1945,” and that the municipal liquor 
store might become liable for damages not 
covered by Section 340.95, Minnesota Stat- 
utes Annotated. For example, the store might 
sell liquor which did not produce intoxica- 
tion, but which caused permanent physical 
or mental injury to the drinker (Section 
340.95, Minnesota Statutes Annotated). Such 
an injury would not be covered under the 
policy terms. Consequently, the Attorney 
General was unable to approve the policy.— 
Opinion of the Minnesota Attorney General, 
No. 218, October 3, 1949. 


EBRASKA—Alien Insurers.—The At- 

torney General was requested to advise 
whether alien insurance companies, as de- 
fined in Section 44-103, R. S. 1943, to be 
treated as foreign companies in the adminis- 
tration of L. B. 283, 6lst Session. Section 
44-103, R. S. 1943, defines alien insurance 
companies as “those companies incorporated 
or formed under the laws of any country 
other than the United States.” Section 
44-1465, R. S. Supp. 1947, as originally en- 
acted, applied to all insurance companies, 
whether domestic, foreign or alien. As 
amended by L. B. 283, enacted by the 1949 
Session of the Legislature, Section 44-1465 
applies only to “foreign” insurance com- 
panies. Section 2 of L. B. 283 provides 
that any “domestic” company may comply 
with the provisions of Section 44-1465 as 
amended. The act does not mention “alien” 
companies. The purpose of L. B. 283, as 
stated in the title of the act, was to relieve 
domestic companies from the requirements 
of Section 44-1465. The definition of an 
“alien” company in Section 44-103, R. S. 
1943, is included under the paragraph defin- 
ing “foreign” companies, which indicates 
that the legislature intended the term “alien” 
company to be a subclassification under 
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“foreign” companies. The Attorney General 
was of the opinion that to attempt to draw 
a distinction between alien and foreign com- 
panies would create a valid objection to the 
act on the ground of unreasonable and arbi- 
trary discrimination. He concluded, there- 
fore, that alien, as well as foreign companies, 
must submit to the requirements of L. B. 
283.—O pinion of the Nebraska Attorney Gen- 
eral, October 27, 1949. 


(BIO Foreign Insurer—Deposit of Se- 
curities.—An insurance company organ- 
ized under the laws of the State of Indiana 
had been authorized to do business in the 
State of Ohio. In connection with its orig- 
inal application for a certificate of authority, 
it deposited $50,000 in bonds with the Super- 
intendent of Insurance of Ohio to be held 
by him and his successors “for the benefit 
and security of all the policyholders of the 
company,” as required by Section 9510, 
General Code of Ohio. In February, 1927, 
with its annual statement of business for the 
year 1926, the company filed a certificate 
from the Indiana Insurance Commissioner, 
stating that the company had on deposit 
with the Indiana Commissioner “for the pro- 
tection of their liabilities” approved securities 
in the amount of $100,000. The company 
now seeks to withdraw the deposit of $50,000 
in securities and has asked the Ohio Insur- 
ance Commissioner to examine its books, 
pursuant to Section 9510-10 of the General 
Code, in order to certify that all obligations 
and liabilities which the deposit was made 
to secure have been paid or extinguished and 
permit the requested withdrawal. 

Section 9510-7. of the General Code of 
Ohio requires that the amount of the de- 
posit be $100,000 in securities in which the 
company is authorized to invest in its state 
of incorporation, that the deposit be made 
with the Superintendent of Insurance or 
other officer designated or permitted by the 
laws of such state to receive such deposit 
and that the deposit be made for the benefit 
and security of all its policyholders. The 
Attorney General was of the opinion that 
the language of the Indiana statute to the 
effect that the deposit is held “exclusively 
for the protection of all policyholders of 
the company” was substantially the same as 
the requirement in the Ohio law that the de- 
posit be held “for the benefit and security 
of all its policyholders."-—Opinion of the 
Ohio Attorney General, October 18, 1949. 


( RL AHOMA—insucence Laws—Appli- 
cability to Union.—A local union of the 
International Brotherhood of Electrical Work- 
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ers, an unincorporated association, consid- 
ered the adoption of an amendment to its 
by-laws, whereby the association would 
establish a death benefit fund. The proposed 
amendment provides for the collection of 
a stipulated assessment from the members 
of the local union to be used for the purpose 
of paying a stated amount to the benefi- 
ciaries of any member upon the death of the 
member. Participation in the death benefit 
fund would be limited to members of the 
local union, and the fund would be operated 
on a non-profit basis, since the assessments 
would be used only for the purpose of pay- 
ing death claims. The Insurance Commis- 
sioner requested the Attorney General’s 
opinion as to whether the local union would 
be subject to the insurance corporation laws 
and the supervision of the Insurance De- 
partment. The Attorney General replied that 
since the proposed amendment was an agree- 
ment upon the part of the association, in 
consideration of the payment of stipulated 
assessments by the members, to pay stipu- 
lated sums of money to the beneficiaries 
upon the death of the members, the associa- 
tion would be subject to the supervision of the 
Insurance Department.—Opinion of the Okla- 
homa Attorney General, September 21, 1949. 


Mutual Benefit Associations—Licenses.— 
Prior to February 28, 1945, all agents of 
mutual benefit associations were licensed 
by the insurance commissioner, pursuant to 
36 Oklahoma Statutes 1941, Section 699, which 
levies a license fee of fifty cents for each 
license issued. Chapter 1, Title 36, Okla- 
homa Session Laws 1945, which required all 
agents of mutual benefit associations to be 
licensed by the State Insurance Board, upon 
payment of a license fee of $200 for each 
license issued, became effective on February 
28, 1945. Effective May 2, 1947, Chapter 1, 
Title 36, Oklahoma Session Laws 1947, 
amended Chapter 1, Title 36, to exempt all 
domestic insurance companies subject to 
Chapter 1, Title 36, from payment of agents’ 
license fees. 

In reply to an inquiry from the Insurance 
Commissioner as to whether agents of mu- 
tual benefit associations should be licensed 
by the State Insurance Board or by the In- 
surance Commissioner, the Attorney Gen- 
eral advised that he was of the opinion 
that they should be licensed by the Insur- 
ance Commissioner. He further stated that, 
since licenses issued annually without charge 
by the State Insurance Board since May 
2, 1947, were not authorized by law, the 
associations are not liable to the State of 
Oklahoma in any sum therefor. However, a 
fee of fifty cents should be charged the 
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associations by the Insurance Commissioner 
for each license issued during the current 
and future license years.—Opinion of the 
Oklahoma Attorney General, June 25, 1949. 


‘OUTH DAKOTA—Gross Premium Tax 

—Moneys and Credits Tax.—The Attor- 
ney General’s opinion was requested with 
reference to whether the intangible prop- 
erties of insurance companies paying the 
gross premium tax under the provisions of 
Chapter 333, Laws of 1945, are subject to 
the Moneys and Credits Tax. Moneys and 
credits are taxable under the provisions of 
South Dakota Code Section 57.12. South 
Dakota Code Section 57.1202 provides that 
“moneys and credits shall constitute a sepa- 
rate class of property for the purpose of 
assessment and taxation.” By the enact- 
ment of Chapter 333, Laws of 1945, the leg- 
islature provided for uniform rates of gross 
premium taxes on insurance companies. 
Section 5 provides that “every such company 
required to pay a tax under this Act shall 
be exempt from all other taxes, state and 
local, except taxes upon real and 
personal property as may be owned by such 
company.” 

Prior to the enactment of Chapter 333, 
there was no uniformity in the rate of gross 


premium taxes required to be paid by dif- 
ferent classes of insurance companies nor 
was there any uniformity as to the kind or 
character of property which was not ex- 
empted from general property taxation. As 
to certain classes of insurance companies, 
the real and personal property owned by 
such corporations was subjected to general 
property taxes; in other instances, all prop- 
erty owned by such insurance companies 
was exempted from all taxes, state and local; 
in some cases, only real property was 
subjected to general taxation and in one in- 
stance the real and tangible personal prop- 
erty was subjected to general property 
taxation. 


The Attorney General pointed out that 
the majority of states subject their domestic 
companies to gross premium taxation but 
exempt their intangible property from taxa- 
tion. He concluded that the intangible prop- 
erties of insurance companies are not taxable 
under the laws relating to general property 
taxation, and that the phrase “except taxes 
upon real and personal property,” contained 
in Section 5 of Chapter 333, Laws of 1945, 
refers only to real and tangible personal 
property.—O pinion of the South Dakota At- 
torney General, September 15, 1949. 





is to be located in Chicago. 





INSURANCE MERGER COMPLETED 


The Combined Insurance Company of America, Philadelphia, 
Pennsylvania, has been absorbed by the Cica Insurance Company, 
Chicago, Illinois, in a merger agreement dated October 19 and effec- 
tive November 30, 1949. 


The name, “Cica Insurance Company,” was automatically changed 
to “Combined Insurance Company of America,’ and the company 
A license to operate in New York State 
was issued to the company on December 1. 
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Blue Shield Income Limits 
Increased in Pennsylvania 


Insurance Commissioner Malone of Pennsyl- 
vania has announced approval of an increase 
in income limits under which Blue Shield 
subscribers in Pennsylvania will have 
medical, surgical, dental and osteopathic 
service paid in full under the terms of their 
subscription agreements with the Medical 
Service Association of Pennsylvania. The 
new income limits, which became effective 
November 1, 1949, are as follows: 


1. In the case of a person without de- 
pendents—any person in receipt of an in- 
come that does not exceed $2,000 per year. 

2. In the case of a person with one de- 
pendent—any person in receipt of an income 
that, together with the income of the de- 
pendent, does not exceed $3,000 per year. 

3. In the case of a person with more than 
one dependent—any person in receipt of an 
income that, together with the incomes of 
all his income-earning dependents, does not 
exceed $4,000 per year. 

The change was put into effect without 
any increase in rates. The increase in in- 
come limits was made at the request of 
the Medical Service Association and had the 
approval of the Medical Society of the State 
of Pennsylvania. 


At the last session of the legislature the 
Insurance Department sponsored legislation 
authorizing the members of the Medical 
Service Association to fix the income limits 
subject to the approval of the Insurance 
Commissioner. Prior to the enactment of 
this legislation, changes in the income limits 
could not be made to reflect increases in the 
cost of living without going to the legisla- 
ture for permission to make such changes. 
This procedure proved burdensome to sub- 
scribers to Blue Shield because of the fact 
that the legislature meets only once every 
two years. 
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Commissioner Malone also announced 
that Blue Shield is now offering agreements 
to individuals and families. Previously, Blue 
Shield agreements were issued only under 
the group plan and could not be purchased 
by individuals or families. The new service 
now provides agreements to anybody with- 
out the necessity of his belonging to any 
specific group of employees. 


New Housing Law Insurance 
Requirements 


The Department of Agriculture Farmers 
Home Administration Insurance Division is 
continuing, in general, its insurance require- 
ment program in connection with govern- 
ment loans for farm housing under the new 
housing law. Under the new act a total 
of $250,000,000 is authorized for farm hous- 
ing loans, of which $6,000,000 is available 
the first year. The first loan was completed 
in Alabama during November. 


On its first-mortgage loans, the Admin- 
istration requires fire and extended coverage 
as security for its interest. On second- or 
third-mortgage loans it requires fire, light- 
ning and windstorm coverage and protection 
against other hazards which are customary 
in the locality, such as hail, sufficient to 
protect its interest. 


New regulations require the borrower 
under the farm housing program to obtain 
a minimum amount of insurance equal to 
the full depreciated replacement value of 
all buildings which are economically essen- 
tial to the farm operation (except those 
buildings which are entirely worthless or are 
in such a state of disrepair that the cost 
of insurance would be prohibitive), or the 
amount of the total real estate mortgage 
indebtedness owed, including farm housing 
indebtedness, whichever amount is less. The 
borrower must furnish the Administration 
with a copy of the policy with an endorse- 
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ment showing the United States and other 
mortgagees and their interests. 


Governors, Legislators and Officials 
Confer on Disability Benefits 


The Governors, state legislators, and ap- 
propriate officials of eighteen industrial 
states have been invited to participate in a 
conference on state disability benefits pro- 
grams sponsored jointly by the Council of 
State Governments and New York’s Joint 
Legislative Committee on Interstate Co- 
operation, to be held at the Hotel Astor, 
New York, on December 15 and 16, 


The growing interest in these programs 
was evidenced by the fact that seventy-one 
bills on the subject were introduced in six- 
teen state legislatures this year. Four states 
—New York, New Jersey, Rhode Island 
and California—have already enacted dis- 
ability benefits laws, and several other states 
have appointed legislative commissions to 
study and report on them. 


Assemblyman Harold C. Ostertag, chair- 
man of the Interstate Cooperation Commit- 
tee, stated that the conference will be 
concerned primarily with administrative and 
financing problems incident to the establish- 
ment and operation of disability benefits 
systems. 


Compensation Insurance 
Rate Reduction 


Insurance Commissioner Malone of Pennsyl- 
vania has announced a reduction in work- 
men’s compensation insurance rates affecting 
the coal mining industry. The new schedule, 
effective January 1, 1950, reflects an over- 
all change in rates for anthracite mining 
of approximately 1.5 per cent. The new 
tates for anthracite mining occupational dis- 
eases will bring about a reduction of eighteen 
per cent; for bituminous mining reduction, 
eleven per cent; and for hituminous mining 
occupational diseases, 13.3 per cent. Reduc- 
tions of 1.3 per cent have been made for sur- 
face mining, 12.5 per cent for culm recovery 
and 22.5 per cent for coke burning. 


N. A. I. C. Headquarters 
To Be Chicago 


At the recent N. A. I. C. meeting in Gal- 
veston, Texas, the Association reaffirmed its 
decision that its headquarters offices be 
moved from Raleigh, North Carolina, to 
Chicago, Illinois, as soon as possible. In- 
surance Director Hershey of Illinois and 
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Insurance Commissioner Forbes of Mich- 
igan will select the office location. The 
choice rests between the Chicago office 
building of the State of Illinois and the 
Insurance Exchange Building. 


Hospital Care Study 


In “A Pattern for Hospital Care,” the final 
report of a study of state hospitalization 
made under the direction of Dr. Eli Ginz- 
berg, Associate Professor of Economics in 
the Graduate School of Business at Colum- 
bia University, Dr. Ginzberg concludes that 
eventual enrollment of eighty-five per cent 
of the population of New York State is an 
appropriate goal for voluntary insurance, 
and that only fifteen per cent of the popula- 
tion need be provided for by government 
and charity. 


The study, which required fifteen months 
to make, was the result of a contract be- 
tween Columbia University and the Joint 
Hospital Survey and Planning Commission 
of New York State, and is the first detailed 
report in recent years on costs and income 
structure of hospitals. Nothing in the study 
justifies a compulsory system for any of 
the “richer states” like New York, accord- 
ing to Dr. Ginzberg. Blue Cross and com- 
mercial insurance can meet the cost of 
general hospitalization, which is the most 
expensive part of medical care. About fifty 
per cent of the entire population of New 
York State has some form of prepaid hos- 
pital coverage. However, he declared that 
improvements are needed in both Blue 
Cross-Blue Shield and commercial insur- 
ance, and he recommends that these volun- 
tary health insurance plans be expanded to 
cover diagnostic and ambulatory services, 
that there be higher income ceiling for in- 
dividuals entitled to service benefits, a larger 
number of days of full coverage for persons 
with an exceptional illness, and instead of 
the conventional twenty-one days of full 
cover a ninety-day maximum. 


An important recommendation made is 
the appointment of a state hospital commis- 
sion which would seek to improve hospital 
accounting and reporting in order to secure 
better statistics as a base for planning and 
administration. The American Hospital 
Association, in its prospectus for a national 
study of the financing of hospital care, made 
the point that philanthropy is decreasing so 
that the patient has to pay a greater propor- 
tion of his own hospital costs than previ- 
ously. Another factor that has added to 
hospitalization cost is additional expense im- 
posed by advances in medical science, such 
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as an expensive diagnostic machine. This 
may be used on one patient in 150, but in 
practice the charge must be spread over all 
patients. There has also been a greater use 
of hospitals by doctors, in order to make 
more certain diagnoses, because of the ex- 
istence of advanced machinery. In addition, 
many hospitals perform teaching functions 
for nurses and laboratory technicians, which 
involves considerable expense. 


North Carolina Rate Reduction 
Proposed 


The North Carolina Fire Insurance Rating 
Bureau has proposed fire insurance premium 
reductions totaling $1,189,432 a year, in- 
cluding $106,952 on school insurance. A 
twenty-five per cent increase in school insur- 
ance premium rates a year ago prompted the 
state to set up a self-insurance plan for 
schools, and the proposed decrease is seen 
as an attempt to meet competition from the state 
group in which forty-six of the 172 school 
units in the state are already participating. 


“Small Loans’’ Announcement 


Following the testimony of Mr. Leroy 
Lincoln, president of Metropolitan Life In- 
surance Company, before the O’Mahoney 
committee on the economic report, the treas- 
urer of Metropolitan announced that “if 
local bankers will take ten per cent of the 
amount of a good loan, we will take the 
other ninety per cent, provided it meets 
legal requirements, and the banker will stay 
with it and service it.” Mr. Lincoln had 
stated that Metropolitan is looking for small 
business loans and that if small business 
would come to the company instead of the 
government, it would fare better. 


Senator O'Mahoney indicated that he 
considered the treasurer’s announcement 
very important, stating that he wished the 
people to know that Metropolitan was not 
a distant entity beyond reach in New York. 


Retroactive Tax on Life Companies 
Assailed 


President Thomas Parkinson of Equitable 
Life Insurance Society, a former professor 
of constitutional law at Columbia University, 
vigorously attacked in a statement the pro- 
posal of the House Ways and Means Com- 
mittee to place a retroactive income tax on 
the 1947, 1948 and 1949 business of the life 
companies. “The books of the life com- 
panies for all three years will have been 


908 


closed by the time Congress gets around to 
the new proposed law,” he declared. “Divi- 
dends will have been determined and, in 
most cases, paid out. The reserves and 
other factors of a life company’s accounts 
will have been determined and set up, and 
surplus will have been set aside.” He made 
the point that what was “income” in 1947 
and 1948 will have become “property,” and 
when income becomes property, taxes can- 
not be levied on that property unless they 
are apportioned among the states in accord- 
ance with the population. 


Illinois Automobile Rate Decrease 


Rate filings of the National Automobile 
Underwriters Association in Illinois, effec- 
tive November 15, will produce a saving to 
policyholders of more than $2,000,000, In- 
surance Director Hershey estimates. In 
general, the fire, theft and comprehensive 
rates for private passenger cars of models 
for the year of 1942 and after have been 
reduced an average of fifteen per cent through- 
out the state. 


ARTICLES 


Charitable Institutions’ Tort Liability .. . 
A wise public policy should dictate that 
charitable institutions should be as responsible 
for their actions as are, individuals and 
private corporations. To insulate a charitable 
institution against liability by reason of its 
character is a paradox of legal fiction.— 
Ball, “The Liability of Charitable Institu- 
tions for Torts of Agents and Servants,” 
Kentucky Law Journal, November, 1949. 


Municipal Tort Liability ... The pres- 
ent legal doctrines which purport to define 
the area within which the municipality shall 
recompense the individual harmed are in- 
adequate. Adequate reformation can be 
achieved only by legislation which will shift 
the basic approach to the problem; instead 
of having a general governmental immunity 
with certain exceptions, a general govern- 
mental responsibility with limited exceptions is 
needed, those exceptions to be determined by 
social interests.—Smith, “Municipal Tort Lia- 
bility,” Michigan Law Review, November, 1949. 


BOOKS 


Government Life Insurance 


An Analysis of Government Life Insurance. 
Dan Mays McGill. University of Pennsyl- 
vania Press, 3446 Walnut Street, Philadel- 
phia 4, Pennsylvania. 1949. 275 pages. $3.75. 
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This book initiates the publication of a 
series of special insurance studies under the 
auspices of the S. S. Huebner Foundation 
for Insurance Education and presents the 
doctoral dissertation of the author, who is 
Julian Price Associate Professor of Life In- 
surance at the University of North Carolina. 
The Foundation previously published vol- 
umes comprising lectures on insurance topics 
under the general caption, “Huebner Founda- 
tion Lectures.” This second series of vol- 
umes will appear under the general caption 
of “Huebner Foundation Studies.” 


One of the problems faced by the United 
States following its entry into World War I 
was the providing of adequate financial se- 
curity for the dependent relatives of military 
and naval personnel and equitable compen- 
sation for those persons incurring disabilities 
in the service. This book presents a compre- 
hensive survey of the system of government 
life insurance, describing its principle provi- 
sions, assessing the government subsidies 
involved in the program and evaluating the 
insurance as an instrument of social policy. 
Those features of government. life insurance 
which differentiate it from commercial in- 
surance are evaluated from the standpoint 
of the insured. 


The historic method of dealing with the 
problem of adequate financial security for 
the dependent relatives of military and naval 
personnel, dating from the early days of the 
Revolutionary War, was the pension sys- 
tem. Never entirely satisfactory, the sys- 
tem had been largely discredited by the 
political manipulations to which it had been 
subjected in the years following the Civil 
War and the Spanish-American War. In 
an effort to provide a satisfactory substitute 
for the pension system, Congress passed the 
War Risk Insurance Act of October 6, 1917. 
This act embodied three separate but re- 
lated provisions: allotments for the de- 
pendent relatives of enlisted service personnel, 
a schedule of compensation for all service 
personnel and their dependents for death or 
disability resulting from military or naval 
service and a plan of government insurance 
for all service personnel. The insurance 
scheme had as its immediate objective the 
restoration of the insurability of men enter- 
ing the service by granting them the oppor- 
tunity to secure temporary insurance protection 
at normal peacetime rates. Since the act 
provided for ultimate conversion of the 
temporary forms of insurance into perma- 
nent forms, the government was committed 
to a long-term operation of its insurance 
system. Repeated extensions of the period 
during which the temporary insurance could 


News... Articles . . Books 


be converted to permanent forms, and the 
broadening of the base of eligible insureds 
to include persons entering the service sub- 
sequent to the war combined to give perma- 
nency to the government plan. The enactment 
of the National Service Life Insurance Act 
of 1940 made government life insurance a 
permanent feature of the economy, at least 
during the foreseeable future. 


Government life insurance furnishes pro- 
tection against the three major personal 
hazards to which an individual is exposed 
during the course of his lifetime: death, dis- 
ability and old age. One of its distinctive 
features is the concept of a limited class of 
beneficiaries. Closely related is the for- 
feiture provision which became operative 
when no eligible beneficiaries existed or sur- 
vived. The settlement options provide con- 
siderably less flexibility than the options 
available in commercial life insurance. Notably 
lacking in the settlement procedure are the 
installment amount option and the interest 
option. The installment time option which 
is included does not permit fewer monthly 
installments than thirty-six nor more than 
240 and requires that the number selected 
be a multiple of twelve. Nor does it allow 
the beneficiary to specify when the pay- 
ments shall commence. Furthermore, the 
life income option is not available for ma- 
tured endowments, and the proceeds of poli- 


cies surrendered for cash may be taken only 


in the form of a lump-sum. The govern- 
ment does not, of course, enter into any 
special agreement for the convenience of 
the beneficiary as do commercial insurance 
companies. 

One of the most interesting chapters deals 
with the cost of administering government 
life insurance. The problem is divided into 
two phases: the allocation of costs as be- 
tween the government and the insureds as 
a group and the apportioning of the in- 
sureds’ share of cost among the various 
types of policies and policyholders. The 
first phase is concerned with governmental 
subsidies in the sphere of administrative ex- 
penses, investments and excess mortality 
costs. The second phase involves mortality 
experience and dividend policies. The two 
phases are interrelated by governmental 
absorption of costs on the amount of divi- 
dends distributed. 

The financial resources of the government 
life insurance funds are invested by statu- 
tory direction in interest-bearing obligations 
of the federal government or in obligations 
guaranteed as to principal and interest by 
the federal government. Until recent years 
these resources were invested in such obli- 
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gations as were available in the open market, 
but they are now placed in special issues 
bearing a rate of interest equivalent to that 
assumed in the actuarial calculations of the 
insurance. The issuance of these special se- 
curities, bearing a rate of interest consider- 
ably above the market rate, confers a 
substantial subsidy on the insurance pro- 
grams. The chapter on “Investment Policy” 
furnishes much good information on this 
point, as does the chapter on “Dividend 
Policy.” 

One of the most important features of 
government life insurance, and a relatively 
obscure one, is the shifting of a portion of 
the mortality and disability costs to the gov- 
ernment. The basis on which the policy- 
holders and the government share mortality 
and disability cost is related to “normal” 
and excess mortality costs. A chapter, “Ex- 
cess Mortality Costs,” discusses this con- 
cept, methods and procedure and the extent 
of subsidization. 

The author concludes that perhaps the 
most trenchant description that can be ap- 
plied to government life insurance is that it 
is highly subsidized insurance, the subsidiza- 
tion occurring in the areas of mortality 
costs, investments, administrative expenses 
and taxation. He predicts that, as an ac- 
tivity devoted to the welfare of veterans, the 
insurance program will continue to receive 
most favorable consideration from Congress 
and that it will be made even more attrac- 
tive by future legislation. The author be- 
lives that this point alone should outweigh 
any of the present disadvantages of the in- 
surance, 


Understanding Life Insurance 


Modern Life Insurance. Robert I. Mehr, 
Robert W. Osler. The Macmillan Com- 
pany, 60 Fifth Avenue, New York, New 
York. 1949. 769 pages. $5. 


Designed to serve as a textbook on life 
insurance, this volume is an organized 
presentation of the principles, practices and 
uses of life insurance. Mr. Mehr, Associate 
Professor of Economics at the University of 
Illinois, and Mr. Osler, Editor of Life 
Publications for The Rough Notes Com- 
pany, have sought to explain in a non- 
technical manner the nature and function of 
life insurance in the same manner as any 
other industry would be considered: product, 
cost, market and industry. 

The book has been prepared primarily for 
use as a college textbook, and the discussion 
opens on the basis of the buyer’s interest— 
the product. It seeks to capture attention 
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from the start and hold it long enough to 
play on the curiosity to know more about 
the whole picture in order to understand the 
product better. In treating the subject, “The 
Product,” the authors explain the types of 
life contracts and annuities, special policy 
forms, essential aspects of insurance law, 
industrial life insurance and group life and 
pension plans. 


A section devoted to “Cost” analyzes the 
selection of risks, the computation of a pre- 
mium rate and financial management. Of 
general interest are the chapters on types of 
carriers, variations among companies, home 
office organization and field organization. 


For those readers who are contemplating 
entering the business or those who are or 
will be life insurance buyers, the section de- 
voted to “The Market” will be of great 
value. These chapters discuss in detail, and 
illustrate with graphs and tables, individual, 
family, business and estate and taxation needs 
for life insurance. 


The volume closes with a general discus- 
sion of the historical development of life in- 
surance, the size and scope of the industry, 
its regulation and its social values. A 
glossary of life insurance terms will prove 
useful to the student, as will the specimen 
policy, application and agent’s contract re- 
produced in the appendix. 


The authors have well achieved their ob- 
jective of “analyzing the life insurance busi- 
ness in the terms of the structure of every 
business or industry. We have treated it as 
neither saint nor pariah—and to those within 
the business who would prefer it to be re- 
ferred to as an ‘institution’ and explained as 
something different and apart from other 
business, we say that much of the demagogic 
misunderstanding of life insurance arises 
from past attempts to set life insurance 
apart from American business as a whole. 
That which is different is mysterious, and 
that which is mysterious is ever distrusted.” 


Legislative Process Examined 


Congress on Trial—The Politics of Modern 
Law*Making. James M. Burns. Harper and 
Brothers, 49 East 33rd Street, New York 16, 
New York. 1949, 224 pages. $3. 


If you have not cracked civics books since 
you left high school, this book is for you— 
not so much because of the author’s opin- 
ions, which seep through the text every 
now and then, as because of his mature 
explanation of the politics of modern law- 
making. The school texts clothe most of 
our political institutions with a chasuble— 
a holy Congress—and, since every boy can 
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be President, an omniscient Presidency. 
This is all right for the adolescent mind, 
although this reviewer has a deep-seated 
reverence for the Constitution and the gifted 
men who drew it 167 years before the 
atomic age. Perhaps, as the author suggests, 
now is the time to “view with alarm” some 
of the provisions of legislative processes. 
This author takes an iconoclastic view of the 
present-day status of these political institutions, 
particularly Congress and the Presidency. 


Again, he might well be an iconoclast, for 
he has had intimate experience with the 
functions of lawmaking in Congress for ten 
or more years, beginning with the time when 
he served as a legislative assistant to a 
member of Congress and carrying through 
his just-completed service on the Hoover 
Commission. He calls the book Congress on 
Trial. Perhaps he acts as prosecutor, but 
like a kindly prosecutor who pleads for an- 
other chance for a delinquent, he asks for 
a rebuilding. The author’s concern is with 
the low estate into which the legislative 
body seems to have fallen. 


“As this is written [the book], Congress 
is once again bringing on itself a storm of 
abuse and ridicule. The Senate has just 
passed a new rule that makes the filibuster 
a more potent weapon for the minorities 
than it has been for thirty years. The ma- 
jorities program, endorsed in the last elec- 
tion, is stalled somewhere in the meandering 
legislative channels, or is being torn to 
pieces. Once again Congress seems to be 
parading an insensitivity to public opinion, 
a tenderness for minority groups, a reluct- 
ance to act for the majority of the people.” 


These opinions are open arguments—that 
is, whether failure of the President’s pro- 
gram exhibits an “insensitivity” on the part 
of Congress to the wishes of the majority, 
or whether passing tax reduction, even though 
small, over the President’s veto is exhibit- 
ing “a tenderness for minority groups.” 


The author illustrates his point with three 
bills, one dealing with wages and hours, one 
dealing with price control and one dealing 
with the Missouri Valley Authority. 


An administrative aide, Rufus G. Poole, 
“became convinced that the only way to 
break the deadlock was for the Administra- 
tion to support the AFL draft [Wage and 
Hour Bill] and then seek to improve it in 
conference. Poole reasoned that if 
Pepper could be induced to speak vigorously 
for the wage-hour bill during his campaign, 
his victory would be interpreted as a test of 
sentiment on the bill in the South. Over 
$10,000 was turned over to the Pepper cam- 


News . Books 


.. Articles . 


paign fund by Corcoran, who had obtained 
the sum from a radio corporation executive 
on the basis of another deal. Pepper 
won a decisive primary victory in Florida. 
When the discharge petition [to bring the 
bill out of committee] was opened for sig- 
nature in the House three days later, the 
necessary 218 signatures were gained in less 
than two and one-half hours.” 


As to the Price Control Bill, Leon 
Henderson and David Ginsburg managed 
this legislation. The point of disagreement 
here was whether or not there should be a 
program which would include wages as well 
as prices. Bernard Baruch campaigned for 
this program, while Henderson and Gins- 
burg thought wages should be left to an- 
other agency. 


Steagall of Alabama introduced the Price 
Control Bill, and hearings were heard be- 
fore the Banking and Currency Committee 
—thirty-seven sessions over a three-month 
period. The farm bloc held the balance of 
power on the committee, and the Price Con- 
trol Bill faced an exceptionally potent coalition, 
made up of a large portion of Republicans 
in the House, most of the farm bloc, a group 
of Southern Democrats opposed to enhanced 
presidential powers and representatives of 
various special interests which had a stake 
in rising commodity prices. The Price Con- 
trol Bill which passed the House was de- 
scribed as a “tattered remnant.” 


The story of MVA is that of an attempt 
to meet the problems of the valley by a re- 
gional program for the sake of the people 
as a whole, and of how the effort was balked 
by a coalition of pressure from politicians 
in the Senate, organized interest groups in 
the valley and bureaucrats with vested in- 
terests in the existing piecemeal handling of 
the problems of the Missouri. 

The author says: “It was not the defeat 
of MVA, but the way in which it was defeated 
that arouses concern over the legislative 
process. Both Congressmen and adminis- 
trators approached the problems of the Mis- 
souri valley in terms of their particular 
interests, fugctions, or localities. There was 
a failure to come to grips with the central 
conception of a valley-wide approach.” 


Not content with merely exploding the 
“statesmen’s” concept of lawmaking, Mr. 
Burns examines some of the panaceas that 
have been offered for our legislative ills, 
such as the old Wilson program for a cab- 
inet government. 


“The proposals in general are of two 
types. Some of them would make the Presi- 
dent and his cabinet responsible to Congress 


911 





by empowering Congress to oust the Execu- 
tive (through a vote of lack of confidence) 
and to appoint a new one, The other type of 
proposal would change the terms of offices 
so that the President and all members of 
Congress faced the voters at the same time. 
Such general elections would be held at reg- 
ular intervals or when a deadlock between 
executive and legislative branches compelled 
a special election. 


“The first proposal is designed to give us 
efficient and responsible goverment. If the 
American people ever make the fatal error 
of adopting it, they will find that it has 
precisely the opposite effect.” 


As to the second type of cabinet govern- 
ment, the “theory behind it is that if the 
President and every member of Congress 
ran for election at the same time, men be- 
longing to the same party and backing the 
same principles would gain office in both 
branches of government. The result, accord- 
ing to advocates of this reform, would be 
unified government. 


“History and logic both argue against 
this proposition. On three occasions Frank- 
lin Roosevelt was re-elected by clear ma- 
jorities and his party was victorious in both 
houses of Congress. Soon after each of 
those re-elections the country was treated 
to the familiar picture of one branch of the 
government quarreling with the other. Some- 
how election of President and House at the 
same time did not produce harmony.” 


Consequently, after making a thorough 
examination of these various remedies, the 
author comes to the seat of trouble—“our 
decentralized, undisciplined, disunited party 
structure.” We might conclude that the 
greatest fault lies in the make-up at the 
lowest level of the whole American party 
system of government, and that all these 
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changes for redesigning the top structure 
will be like so much new plaster on the 
White House—all the old scars, even soot 
from the fire of 1812, remain underneath on 
the original foundation. 


The whole party system breeds, and fosters 
a typical American politician born fifty-six 
years ago a block off Main Street. He went 
to grammar school and high school in his 
own small town, attended law school at the 
state university and returned to the home 
town to practice. He served in the army; 
belonged to the American Legion, the Elks 
and the Kiwanians; rose from county prose- 
cuting attorney to become a member of the 
lower house of the state legislature; prob- 
ably became state commander of the American 
Legion and was finally elected to Congress 
—the Babbitt of Washington, D. C. 


Fire and Explosion Safeguards 


Precautionary Fire and Explosion Safe- 
guards in the Use of Chlorine Dioxide for In- 
dustrial Bleaching. Research Report No. 7, 
National Board of Fire Underwriters, Re- 
search Division, 85 John Street, New York 
7, New York. 

A newly developed bleaching process which 
is being used by flour manufacturers and fat- 
rendering companies, and may be used by 
the soap industry, sugar refiners and many 
other industries, has introduced new fire and 
explosion hazards which are discussed in 
this report. It offers detailed recommenda- 
tions for the use of chlorine dioxide, which 
is spontaneously explosive in concentrations 
over ten per cent, and for safe handling and 
storage of sodium chlorite. The report 
covers the theory of operation of the new 
bleaching process, design and construction 
of the equipment used and safe installation 
and operation of typical units. 





The insurance would cover only those 
$150 or more than five per cent of the family’s annual income, whichever amount 


SENATOR DOUGLAS WILL INTRODUCE HEALTH BILL 


United States Senator Paul Douglas, Democrat, of Illinois, has announced that 
he will introduce a new Realth-insurance bill as an alternative, or compromise, 
between the stands taken by the American Medical Association and the gov- 
ernment. His plan calls for administration on a state basis by private, nonprofit, 
consumer-representative groups. The insurance would meet family emergencies, 
and premiums would be paid for by a payroll tax of about one per cent—one half 
to be paid by the employer and one half by the employee. The premiums would 
be taken out of the income tax of those who are self-employed. 
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Colorado Rules on Riders 


On November 28, 1949, Insurance Com- 
missioner Kavanaugh of Colorado issued a 
ruling covering use and filing of limiting 
riders, endorsements and amendments for 
life, health and accident and fire and cas- 
ualty insurance policies. Any rider, endorse- 
ment or amendment which limits the coverage 
or indemnity on an existing policy in any 
manner, is governed by the following rules 
and regulations: 


Life, Health and Accident Policies 


“1. Such riders, endorsements and amend- 
ments shall not alter the existing policy con- 
tract unless and until the insured has signified 
his acceptance thereof by placing his signature 
on the proposed rider, 
amendment. 

“9 


endorsement or 


. All such riders, endorsements and amend- 
ments shall include on the face thereof: 


“(a) A statement that the insured is en- 
titled to cancellation of the policy contract 
and to a pro rata return of the premium 
paid thereon if he does not wish to accept 
the proposed limitation. 


“(b) A statement that the insured has 
read and understands the limitation which 
is being incorporated into the contract. 

“(c) A place for the signature of the 
insured and the date of his acceptance of 
the rider, endorsement or amendment.” 


Fire and Casualty Policies 


“1. Paragraphs numbered One (1) and 
Two (2) above are applicable. 

“2. In addition, there must be a return 
to the insured at that time of the unearned 
portion of the premium covering the peril 
or indemnity which is eliminated by the 
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insured’s acceptance of the limiting rider, 
endorsement or amendment; this to comply 
with the provisions of Colorado’s Rate 
Regulatory Statutes, Chapters 215 and 217, 
1947 Session Laws. 


“All riders, endorsements and amend- 
ments affected by this order and which have 
been approved for use in the State of Colo- 
rado may be used until May 1, 1950. No 
limiting riders, endorsements or amend- 
ments not conforming to the above rules 
and regulations will be accepted for filing 
by this department after January 1, 1950. 
$y May 1, 1950, it is expected that all limit- 
ing riders, endorsements and amendments 
used in the State of Colorado will comply 
with the provisions of this order.” 


Accident and Health Policy Fees 


In a ruling issued on November 21, 1949, 
Insurance Commissioner White of Missis- 
sippi stated that many accident and health 
contracts, including hospitalization policies, 
issued in the state, provide for a policy or 
registration fee or provide that the first pre- 
mium shall be larger than the subsequent 
premiums. Section 9537, Mississippi Code 
of 1942, defines premiums as follows: “The 
term ‘premiums’ shall also include policy 
fees, membership fees and all other fees col- 
lected by the companies.” 


Commissioner White announced that in 
case a policy does not remain in force for 
one full year, the pro rata unearned portion 
of such excess calculated on an annual basis 
must be returned to the policyholder. (In 
the case of an unlevel premium, the excess 
of the total contract premium during the 
first policy year over subsequent annual 
premiums on the same basis is defined as 
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‘such excess.”) When lapse is caused by policyholder of the pro rata portion of such a 
company action, either by refusal to renew excess. / 
or by company cancellation, the return must 
be made at the time of lapse. : If the lapse Valuation of Properties 
is caused by the policyholder’s failure to pay i 

the required premium, the return must be and Securities 

made within forty-five days after the policy 
has expired. No refund is necessary for 
amounts under $1. 


In Ruling Number 55, issued on Novem- 
ber 18, 1949, Insurance Commissioner Downey 
of California announced new requirements 

In addition, on and after January 1, 1950, for the valuation of all securities and prop- 
any policy which contains provision for such _ erties in the annual statement as of Decem- 
excess must also provide, either as a policy ber 31, 1949, which is to be filed by insur- 
provision or by rider, for the return to the ance companies. 


lav 
— tric 
bel 


NEW YORK ACCEPTS TWO RATING PLANS ™ 


The New York Insurance Department has accepted two new rating plans 


suc 


for general liability insurance. The department lists the following as the more sta 
important advantages of the new plans: 
General liability experience rating plan: be 
1. Experience rating is simplified by the use of a single experience modi- pr 
fication for all general liability forms and coverages under the jurisdiction of cul 
the Bureaus. hi 
2. The experience of the risk in all states shall be used in rating New the 
York State risks, with minor exceptions. ou 
3. The forraer highly technical split between so-called “normal” and “excess” a 
losses is eliminated, and a single modification for the basic manual limits of ac 
liability is provided. For the large risks (having $30,000 or more of premium th 
subject to experience rating), the excess limits table factors applicable to the be 
adjusted basic-limits rates are also experience rated. = 
4. Simplification of the mechanics of the plan will be possible because the a 
experience modification is determined by the premium size and the actual loss ” 
ratio at present rates. Thus it will be possible to use ready-reference tables of 
modifications for various loss ratios and premium sizes. ac 
5. A single eligibility requirement of $1,000 of basic-limits premiums subject a 
to experience rating replaces the several different eligibility requirements of the Si¢ 
past. Risks newly entering New York State, but having prior experience in other 
states, will now be eligible for experience rating for New York. pa 
6. The experience period has been reduced from five years to the three su 
latest years, thus giving greater recognition to the most recent experience. sh 
Composite rating plan for liability insurance other than automobile: re 
1. It is now permissible to establish a single composite rate on one practical ar 
exposure base in place of several rates and exposure bases normally required by n 
the regular manual rules. This option is available for most of the forms of S 
general liability insurance under the jurisdiction of the Bureaus. an 
2. An effective procedure is provided for rating risks for which the manual ‘i 
exposures are not readily available and which cannot be obtained without ex- 
cessive difficulty. 
3. Risks developing basic-limits losses of $75,000 or more during the last 
three years may be self-rated for the basic limits of liability entirely on their own 
loss experience and using any pertinent exposure base. For such risks the excess- 
limits table factors are subject to experience rating under the new procedure 
applicable to large risks. in 
4. Composite rates may be established, either restricted to specified locations, W 
operations or coverages or on an over-all and interstate basis. Q 
No effective date for the new plans has been determined, but it probably will Je 


be on or about March 1, 1950. 
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| A GUIDE TO THE AUTOMOBILE POLICY—Continued from page 869 





applicable with respect to any such liability arising out of the ownership, mainte- 
nance or use of the automobile during the policy period, to the extent of the cover- 
age and limits of liability required by such law, but in no event in excess of the 


limits of liability stated in this policy. 


The insured agrees to reimburse the com- 


pany for any payment made by the company which it would not have been obligated 
to make under the terms of this policy except for the agreement contained in this 


paragraph.” 


The enactment of financial responsibility 
laws in some forty-four states and the Dis- 
trict of Columbia was the moving force 
behind the insertion of this clause in the 
standard automobile policy. 


A New Hampshire court™ well defined 
such enactments and their purpose when it 
stated: 


“Financial responsibility statutes have 
been passed in many states and are in the 
process of preparation in still others, to se- 
cure the solvency of operators upon the 
highways of these states, and to guarantee 
their ability to discharge judgments arising 
out of accidents in which they might be in- 
volved. . . . The beneficiaries of such an 
act and of such a policy, when issued, are 
the members of the general public who may 
be injured in automobile accidents by such 
person; and the policies are generally con- 
strued with great liberality to accomplish 
their purpose.” 


Such statutes, having application only to 
accidents occurring within the borders of 
a particular state, have generally been con- 
sidered constitutional. 


The net effect of the part of the italicized 
paragraph above that states that “such in- 
surance as is afforded by this policy 
shall comply with the motor vehicle 
financial responsibility law of any state or 
province ’ is to make the liability of 
an insurance carrier absolute whenever the 
injury or damage covered by the act occurs. 
Such a policy may not then be cancelled or 
annulled by virtue of any agreement exist- 
ing between the insurer and the insured, 


" Opinion of the Justices, 81 N. H. 566 cited 
in Hartford Accident & Indemnity Company v. 
Wolbarst et al., 28 CCH Automobile Cases 1013 
(N. H., 1948). 

“Oklahoma H. B. 163, Laws 1949, effective 
January 1, 1950, Section 21 (f) 1. 


Automobile Policy 


and no statements of the insured nor any 
violations of policy provisions can void the 
policy.” 


This does not make the position of the 
insurance company as desperate as it sounds. 
The standard automobile policy does pro- 
vide, in the last paragraph of this condition, 
for the reimbursement of the company 
where such compliance with the act obli- 
gates it to pay where it would not otherwise 
have been so obligated. Because it is just 
as easy for an insurance company to collect 
from its insured as it is for an injured party 
to do so, it has been held that such a pro- 
vision is not in contravention of public 
policy.” 

The question naturally arises whether 
the insurer’s right of reimbursement is de- 
pendent solely upon the provision in this 
condition, or whether an equitable right 
exists independently. The law on this sub- 
ject is extremely scarce, but the opinion has 
been expressed that there would seem to be 
no objection to such a recovery, inasmuch 
as the insurer has sustained damage as a 
direct result of a violation of the contract 
by the conduct of the insured, assuming, of 
course, that such damage could be proved.” 


The net effect of this policy condition, 
then, is that, although an insurer may be 
absolutely liable to an injured third party 
because of the financial responsibility law 
of a particular jurisdiction in spite of the 
fact that the insured may have breached his 
contract by violating a condition or making 
a material misrepresentation, the insurer has 
a valid cause of action against the insured 
for reimbursement.” 


13 Hartford Accident & Indemnity Company v. 
Wolbarst, supra, footnote 11. 

1% See Billings, ‘‘Impact of Financial Respon- 
sibility upon Automobile Liability Insurance”’ 
at p. 871. 

% Fallon v. Mains, 2 CCH Automobile Cases 
615 (Mass., 1939). 
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ever, involved a determination of whether 
the particular rider covered the asserted 
cause of death. The recent case of Dempsey 
v. The National Life and Accident Insurance 
Company brought to light another point. 
In this case the insured met his death in 
action on Bataan. The question presented in 
this case was the actual validity of a rider 
excluding coverage and providing for a re- 
turn of paid-in premiums where the insured 
died in military service, unless the company 
had assented and had received additional 
premiums. The Illinois Appellate Court, at 
13 CCH Lirg Cases 1015, said that it was. 
The Illinois Supreme Court, at 13 CCH 
Lire Cases 1154, was of the contrary opin- 
ion. It declared that, because the rider 
had not specified the amount of additional 
premiums the insured would have had to 
pay, the rider was indefinite, uncertain and 
lacking in mutuality. Consequently the rider 
was invalid, and did not affect the insurer’s 
liability on the policy. 

The Illinois Appellate Court might have 
arrived at the same conclusion, finding as 
it did that the particular rider had not been 
approved by the State Insurance Depart- 
ment. Apparently the court preferred to say 
that the rider was enforceable, even though 
its use might subject 
to a fine. 

Little argument is to be 
Supreme Court's decision. 


the using company 


had with the 
Riders, like in- 
surance contracts themselves, are subject to 
the rules of contracts. But it is interesting 
to see the point raised in connection with 


war riders. 


DECISION of the Court of Common 
[ Pleas of Clearfield County, Pennsylvania, 
in the case of Jury v. New York Central Rail- 


A REPORT TO THE READER—Continued from page 866 


road Company recently brought up another 
very interesting point. Was it proper to 
admit in evidence, in an action for bodily 
injuries and property damage growing out 
of a railroad crossing collision, a release 
signed by the claimant, stating that it did 
not include damage to an automobile as 
covered by a particular insurance policy? It 
is suggested that if it is properly admissible, 
it is within the power of all claim adjusters 
to prejudice the subrogation rights of colli- 
sion insurers so as to, in effect, defeat their 
claims. This point will be argued before 
the Superior Court of Pennsylvania in 
March, 1950. 


T was more by coincidence than design 

that the subject of financial responsibility 
received coverage in several places in this 
issue. It so happens that different aspects 
of the subject are treated in each instance, 
and the subject is so broad that many 
more pages could be devoted to it without 
duplicating the coverage. Mr. Robison’s 
“Financial Responsibility Laws—Do They 
Answer the Problem?” sets forth possible 
alternatives to the present statutory enact- 
ments, and demonstrates why, in his opinion, 
the financial responsibility law, as we know 
it, answers the problem. In 
Mr. Billings then 
each clause of an automobile insurance policy 


logical se- 
quence, considers how 
is affected by such laws in his “Impact of 
Financial Responsibility on Automobile In- 
surance.” In turn, “A Guide to the Automo- 
bile Policy” illustrate the 
significance the courts attach to the policy 
provision which adapts the policy to the 
statutory 


endeavors to 


laws of the various states and 


pre vinces. 


pn 


USA—1960 


Philip Hauser, acting director of the Bureau of the Census, peered 


into the crystal ball; and these are what he saw as “reasonable expecta- 


tions” for the United States in 


1900: 


a population of 165,000,000 


(compared to 150,000,000 this year) and a gross national product of 
$350,000,000,000 (compared to $256,000,000,000 this year). 


Other increases 


Hauser foresaw: 


twelve per cent in food con- 


sumption, ten per cent in meat, fifty per cent in clothing, one hundred 
per cent in recreation and medical care and 45,000,000 cars on the 


highways (12,000,000 more than today). 


Pathfinder. 
I L J — December, 1949 
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'§ = What the Courts Are Doing 


Selected Decisions from All Jurisdictions Involving Negligence (page 917), 
Life, Health and Accident Insurance Contracts (page 925), 
Automobile Policies (page 929), and Fire and 
Casualty Contracts (page 935), as Reported 
by CCH INSURANCE LAW REPORTS 


NEGLIGENCE 


Stair Light Out of Order— 
Theatre's Liability 


Plaintiff, her husband, brother and cousin 
attended the showing of a moving picture 
in one of defendants’ theatres. They were 
shown to their seats in the loge by an usher 
who used a flashlight, the better to light the 
steps they were required to ascend. All 
members of the party testified that the lights 
on the steps under the seats were in work- 
ing condition when they entered the theatre. 
The light at the top step was not in opera- 
tion when they took their departure, and 
plaintiff, failing to see the top step, fell the 
full length of the stairway. The evidence 
conclusively showed that the light had been op- 
erating two hours before, but was not op- 
erating at the time of the accident. However, 
the evidence did not suggest at what mo- 
ment in the two-hour interval the light went 
off. It might have been two hours, two 
minutes or two seconds before the accident. 
If the case had been submitted to the jury, 
they would have been required to speculate 
as to the element of time in order to deter- 
mine the question of negligence, The trial 
court properly directed a verdict for de- 
fendants.—Robison v. Lowe’s & United Artists 
State Theatre, Inc. et al. Kentucky Court of 
Appeals. October 11, 1949. 17 CCH Nec- 
LIGENCE Cases 420. 


Negligence 


Manufacturer's Liability—Loose Bolt 
in Vulcanizing Machine 


Plaintiff was employed by her husband, 
who owned a station for repairing tires and 
tubes. While she was vulcanizing a tube, 
a bolt from the arm of the portion of the 
machine which fastened down over the tube 
came loose and struck her in the eye, caus- 
ing ultimate loss of her eye. The vulcan- 
izing machine had been purchased from 
defendant. It was plaintiff’s theory that 
the bolt became loosened because of de- 
fendant’s failure to have an extra tap in- 
serted in the slot where the bolt fitted for 
the purpose of holding the bolt in place. 


It is the general rule that a manufacturer 
is liable to a third party for injuries occa- 
sioned by a faulty machine or an instrument 
inherently dangerous in operation. Defend- 
ant asserted that the injury was caused by 
a failure to tighten a bolt in the machine 
and to keep it tight, and that the damage 
was caused, not by the fault of the machine, 
but by an improper operation of the ma- 
chine by plaintiff. A judgment for defend- 
ant was affirmed, the court holding that 
there was no evidence justifying the giving 
of an instruction that the vulcanizing ma- 
chine constituted an inherently dangerous 
instrumentality—Auten v. Livingston, d.b.a. 
C. M. Livingston Aluminum Foundry. Okla- 
homa Supreme Court. June 7, 1949. 17 CCH 
NEGLIGENCE Cases 117. 


917 





WHAT THE COURTS ARE DOING 


Municipality's Liability— : 
Trash Dump Operated as Nuisance 


In 1922 defendant municipality rented 
land for use as a municipal dump and dumped 
its refuse on a high hill or pushed it over a 
bluff and burned it to avoid the danger of 
destroying any property immediately adja- 
cent to the dumping ground. In 1945, plain- 
tiffs rented the area across the road north 
of the dumping ground as a site for a cedar 
mill and mill yard, Burning the trash on 
the hill or at the bottom of the bluff did 
not interfere with plaintiffs’ use of its leased 
mill property. Early in 1948 defendant pur- 
chased a large garbage truck, and because it 
was difficult to dump the trash on the hill or 
over the bluff with the new truck, defendant 
began dumping its trash just across the 
road from plaintiff’s mill. When on two or 
three occasions a fire broke out in the mill 
vard from sparks and burning trash from 
the dump, plaintiffs immediately protested 
to the city officials. However, defendant 
did not comply with plaintiffs’ requests to 
burn its trash so the wind would not carry 
the fire to plaintiffs’ property, and subse- 
quently plaintiffs’ mill and part of their log 
and lumber supply were destroyed by fire 
spread from the dump. A judgment for 
plaintiffs was affirmed, the court holding 
that the jury was justified in finding that 
the method of operating the dump constituted 
a nuisance which was the proximate cause of 
the damage.—Mayor & Alderman of the Town 
of Fayetteville, Tennessee v. Shapard et al., 
d.b.a. Builders Supply Company. Tennessee 
Court of Appeals, Middle Section, Nashville. 
October 28, 1949. 17 CCH NEGLIGENCE 
Cases 463. 


Manufacturer's Liability— 
Toxic Sheep Food 


Plaintiff sought recovery for the loss of 474 
sheep which died as a result of eating grain 
and mustard screening pellets manufactured 
by defendant and which contained a toxic 
Defendant complained of an in- 


poison, 
struction based on Section 7618, Revised 
Code of Montana, which reads: “One who 
makes a business of selling provisions for 
domestic use warrants, by a sale thereof, 
to one who buys for actual consumption, 
that they are sound and wholesome.” The 
courts are not in agreement as to whether 
the manufacturer of food for animals makes 
an implied warranty that the goods are fit for 
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NEGLIGENCE 


animal food by a sale thereof. The modern 
tendency is for the courts to extend rather 
than restrict the doctrine of implied warranty. 
The court declared that it is the rule, sup- 
ported by the weight of authority, that in 
the absence of statute there is an implied 
warranty that a chattel sold for a particular 
use is fit for such use where the buyer relies 
upon the skill, judgment and experience of 
the seller. The court was of the opinion 
that the circumstances were such that de- 
fendant should be held to have impliedly 
warranted that the food was fit to be fed 
to sheep, and the fact that the pellets were 
sold for trial purposes did not alter the rule. 
Judgment for plaintiff was affirmed upon 
condition of remittitur.—Seaton Ranch Com- 
pany v. Montana Vegetable Oil & Feed Com- 
pany. Montana Supreme Court. October 20, 
1949. 17 CCH Necticence Cases 458. 


Railroad's Liability— 
Open Baggage Car Door 


Ernest Stokes, an employee of Union News 
Company on the line of the Southern Rail- 
way Company, was injured when he fell 
through the open door of the baggage car 
of a train. He had agreed, as a condition 
of his employment, that neither his employer 
nor the carrier should be liable for any injury 
sustained by him in the course of his em- 
ployment through the negligence of either 
of them. The question before the court 
was whether the evidence showed that the 
carrier was guilty of gross negligence, reck- 
lessness, wilfulness and wantonness. The 
testimony merely showed that the decedent 
was in the baggage car, engaged in clean- 
ing up some trash which had become 
scattered as the result of his activity. 
He was in a stooping position, performing 
this duty, when he felt a lunge as the train 
was rounding a curve and threw him off 
balance against the side of the car where 
the door happened to be open so that he 
was thrown from the moving train. Whether 
or not the door happened to be open because 
of any intentional action on the part of the 
baggage man or other employee of the rail- 
road, or because the door had not been 
securely fastened when the train left the 
last station, or whether the decedent opened 
the door to throw the trash out of the car 
was a matter of conjecture. The trial court 
correctly directed a verdict for the railroad. 
—Stokes, Admx. v. Southern Railway Com- 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 
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pany. United States Court of Appeals for 
the Fourth Circuit. October 10, 1949. 17 
CCH NEGLIGENCE Cases 480. 


Railroad's Liability— 
Passenger’s Hand Caught in Door 


The raiiroad car in which plaintiff was rid- 
ing was crowded, all seats were taken, and 
he was one of twelve passengers standing in 
the vestibule close to the door. When the 
train stopped at the station, the conductor 
attempted to open the doors, but for some 
reason the door near plaintiff opened only 
to a space oi about one foot. Nevertheless, 
the exiting passengers endeavored to force 
their way through this narrow space, and in 
the pushing and shoving, plaintiff’s hand 
was wedged between the door and the cas- 
ing. Neither the conductor, who was but a 
few feet away, nor any other employee of 
defendant, made the slightest effort to con- 
trol the crowd of passengers endeavoring to 
leave the car. After some twenty-five per- 
sons had squeezed through the partially 
opened doorway, the conductor reversed the 
door so that plaintiff's hand was released. 
A judgment for plaintiff was affirmed, the 
court holding that a common carrier owes a 
high degree of care to its passengers and 
must exercise reasonable foresight to pro- 
tect them from dangers incident to crowded 
exits—Sek v. Hudson & Manhattan Railroad 
Company. New Jersey Superior Court, Ap- 
pellate Division. September 29, 1949. 17 
CCH Nec Licence Cases 415. 


Army Lieutenant Killed in Barracks 
Fire—Right to Sue Under Claims Act 


An Army lieutenant, while on active duty, 
was killed by fire in a barracks on a military 
post where he had been required by su- 
perior officers to be quartered. In a suit 
under the Federal Tort Claims Act, it was 
alleged that the officers were negligent in 
requiring the soldier to be quartered in bar- 
racks which they knew or should have 
known to be unsafe because of a defective 
heating plant, and further that the fire guard 
assigned to the area was negligent. The 
Tort Claims Act provides that the United 
States shall be liable “in the same manner 
and to the same extent as a private indi- 
vidual under like circumstances... .” There 
are twelve exceptions to the Act, but they 
relate to the cause of injury rather than to 
the character of a claimant who may seek 


Negligence 


to recover damages for his injuries. Al- 
though the exceptions relieve the govern- 
ment in certain situations from liability to 
all persons, they do not mention soldiers 
specifically. The court was of the opinion 
that if more than the pension system had 
been contemplated to recompense soldiers 
engaged in military service, Congress would 
not have left such relief to be implied from 
the general terms of the Act, but would 
have specifically provided for it. The order 
of dismissal was affirmed.—Feres, Exrx. v. 
United States of America. United States 
Court of Appeals for the Second Circuit. 
November 4, 1949. 17 CCH NEGLIGENCE 
Cases 536. 


Baseball Park Patron Injured— 
Proprietor’s Liability 


Plaintiff was injured while starting to cross 
the playing field after attending a baseball 
game at Sportsman’s Park in St. Louis. 
One of a group of boys, hired by defendants 
to pick up cushions, while engaged in push- 
ing, shoving and wrestling, ran into plaintiff, 
causing her to fall and sustain a broken arm. 
A judgment for plaintiff was reversed and 
the cause remanded for a new ttrial, the 
court finding that the giving of an instruc- 
tion constituted prejudicial error. The in- 
struction required a finding that the boys 
had engaged in boisterous conduct, but it 
did not require a finding that defendant had 
knowledge of such conduct previously, or 
that the conduct had continued for such a 
period of time that defendant should have 
known of it. “Negligence, which imposes 
liability,” the court pointed out, “must re- 
sult from a faulty or defective foresight, 
not hindsight . .. on what should have been 
anticipated, rather than what happened.” 
It was this factual issue which should have 
been submitted to the jury.—Hughes v. St. 
Louis National League Baseball Club, Ince. 
Missouri Supreme Court. Filed November 14, 
1949. 17 CCH Necticence Cases 511. 


Boy Knocked or Kicked from Railroad 
Car?—Weight of Evidence 


Plaintiff and several other boys were 
playing on the grounds of Saint Elizabeth’s 
Hospital, where during the last war an 
obstacle course had been constructed by 


the Army. Running through the obstacle 
course was a short spur track used by the 
United States Government to haul supplies 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 
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from the Baltimore and Ohio Railroad 
tracks to the hospital. The train was in- 
capable of attaining a speed of greater than 
twenty miles per hour. Some of the boys 
ran alongside of it as it moved down the 
tracks, and others, including plaintiff, 
jumped on and rode. The engineer called 
to one Bell, who was working along the 
tracks, to drive the boys off, and he man- 
aged to chase all but one of them from the 
train. Plaintiff remained on the cowcatcher 
until the train reached the switch where it 
shunted off the empty car. A loaded coal 
car was then coupled onto the engine, and 
the return trip to the hospital commenced. 
Several of the boys, including plaintiff, 
climbed on the coal car and rode _ back. 
Plaintiff had climbed up the side until his 
head was almost level with the top of the 
car when he looked up and saw a pair of 
legs coming at him across the load of coal. 
Within a matter of minutes he was kicked 
at and, as a result, fell from the car and 
went under the wheels. The government’s 
version of the accident was that the boy 
was knocked from the car by a “little bank” 
alongside the tracks. 


The suit brought under the Federal Tort 
Claims Act was tried without a jury, and 
the court accepted the government’s version 
of the accident. The reviewing court was 
of the opinion that this constituted reversible 
error because in the light of the evidence 
reasonable men could not have concluded 
that the accident happened in the manner 
claimed. The testimony for plaintiff, all by 
teen-age boys, was unimpeached, whereas 
the testimony of the two principal witnesses 
for the government, the fireman and the engi- 
neer, was contradictory and evasive. The 
acceptance of this testimony was an abuse 
of discretion in face of the doubt in the 
trial court’s mind as to whether or not there 
was an adult person on top of the coal car. 
—Rice, etc., et al. v. United States of America. 
United States Court of Appeals for the Dis- 
trict of Columbia Circuit. November 28, 
1949. 17 CCH NEGLIGENCE Cases 538. 


Detective Agency's Liability— 
Guard's Arson 


Plaintiff, the owner and operator of a 
large manufacturing plant, alleged that it 
entered into an agreement with defendants 
whereby the latter furnished a uniformed 
armed-guard service for the protection of 
plaintiff’s property; that one of the guards, 
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“wilfully and with intent to wreck ven- 
geance upon plaintiff, caused combustion to 
occur within the premises and conflagration 
to ensue.” As a result, plaintiff’s premises 
were damaged by fire in the amount of 
$20,000. The guard was later indicted and 
found guilty of the crime of arson by the 
Criminal Court of Cook County. Prior to 
his employment by defendants, the guard 
in question was employed by the federal 
government in various agencies, such as the 
Army Air Forces, the Bureau of Internal 
Revenue and the Post Office Department. He 
spent some time in the Chicago Psycopathic 
Hospital and while there received a disability 
discharge from military service. The court 
held that there was no basis for recovery 
upon the theory of negligence. The guard 
had been employed by the government in 
various capacities, and plaintiff had equal 
opportunity to observe his conduct and did 
not complain or request his removal. In 
setting the fire the guard was not acting 
within the scope of his employment or in 
furtherance of his master’s business. Judg- 
ment for defendants was affirmed. — The 
Apex Smelting Company v. Burns et al., 
d.ba. The William J. Burns International 
Detective Agency. United States Court of 
Appeals for the Seventh Circuit. June 24, 
1949. Certiorari filed, United States Su- 
preme Court, November 19, 1949. 17 CCH 
NEGLIGENCE Cases 526. 


Wet, Worn Sill at Store Entrance— 
Storekeeper’s Liability 


Plaintiff shipped and fell at the entrance 
of defendant’s store. There had been a 
trace of rain early in the morning, and at 
the time of the accident it was “drizzling.” 
There was a small vestibule with a terrazzo 
floor at the main entrance, and in the door- 
Way Was a transverse metal strip or sill. 
Plaintiff walked through the vestibule at a 
natural gait, but in entering the store slipped 
on the strip. After her fall she observed 
that the floor and strip were wet and moist 
and that the strip was somewhat slick and 
worn. On rainy days it was customary for 
employees of the store to sprinkle an abra- 
sive anti-slip compound on the floor of the 
vestibule and the metal strip. There was 
evidence that this precaution had not been 
taken at the time of plaintiff's fall. 


It was proved that the sill upon which 
plaintiff slipped was wet and worn smooth; 
that the anti-slip substance ordinarily used 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 
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by defendant at the entrance to the store 
in wet weather was not used on this occa- 
sion; and that the state of the weather and 
the condition of the floor of the entrance 
were plainly visibile to defendant’s employees. 
A judgment of dismissal was reversed, the 
court holding that the proof required that 
the question of defendant’s negligence be 
submitted to the jury —McDonald v. F. W. 
Woolworth Company. United States Court 
of Appeals for the Fourth Circuit. November 
3, 1949. 17 CCH Necticence Cases 481. 


Airplane Passenger Injured— 
Validity of Tariff Regulations 


\ passenger on one of defendant’s air- 
planes brought suit to recover for injury to 
her inner ear and throat as a result of 
defendant’s negligence in operating the air- 
plane in such a manner as to cause it to 
descend from a high to a low altitude at a 
too-rapid rate of descent. Defendant con- 
tended that the ticket sold to plaintiff for 
the flight contained the provision, “Sold 
subject to tariff regulations” and that at the 
time of plaintiff’s flight there was an effec- 
tive tariff duly filed, posted and published 
which provided that no action should be 
maintained for personal injury to a pas- 
senger unless written notice of the claim 
was presented in writing to defendant 
within thirty days after the occurrence of 
the injury and unless suit was commenced 
within one year after the incident. Defend- 
ant claimed that no such notice was given 
and that suit was not commenced within 
the time provided in the tariff. Plaintiff 
argued that these requirements were invalid 
because they were not set out in the ticket 
and that the words “sold subject to tariff 
regulations” did not give legal notice of the 
specific time-limiting provisions, even if such 
provisions were on file in defendant’s office. 

Because the tariff regulations filed with 
the Commission are of an intricate and com- 
plex nature, it would be impossible to imprint 
on tickets all of the rules and regulations 
of the tariffs. The rules and regulations 
are, nevertheless, binding upon the carrier 
and the passenger. The court held that the 
thirty-day written notice of claim require- 
ment and the one-year limit for commencing 
suit provision in the transportation contract 
were reasonable and valid, and _ plaintiff’s 
noncompliance barred her recovery.—W'il- 
helmy v. Northwest Airlines. United States 
District Court, Western District of Washing- 


Negligence 


ton, Northern Division. September 8, 1949. 
17 CCH NEGLIGENCE Cases 438. 


Hotel’s Liability— 
Hazardous Bathroom Floor 


Plaintiff sustained injuries as a result of a 
fall while emerging from a bathtub pro- 
vided by defendant for her use in common 
with other guests in defendant’s inn. There 
was no bath mat in the bathroom during 
her entire stay at the inn. When she en- 
tered the bath room, she took two towels 
with her, one of which she placed on the 
floor. As she emerged from the tub, she 
placed her right foot on the towel, but when 
she placed her left foot on the towel, it 
skidded from under, and she fell on her side. 
On looking to see what caused her to fall, 
she noticed several “skid” marks which she 
said were about three or four inches long 
and about two inches wide. The floor was 
unevenly waxed, and there appeared to be 
ridges or indentations in the wax. The evi- 
dence justified the jury’s finding that de- 
fendant deviated from the normal standard 
of waxing a floor so as to create a hazard 
for users of the bathroom and that defendant 
was negligent in the manner in which it 
applied the wax. Judgment for plaintiff was 
affirmed.—Knapp v. Seton Inn, Inc. New 
Jersey Superior Court, Appellate Division. 
Filed October 19, 1949. 17 CCH NEGLIGENCE 
Cases 48. 


Death at Newfoundland Air Base— 
‘Foreign Country’’ Construed 


The Federal Tort Claims Act by its terms 
is inapplicable to “any claim arising in a 
foreign country.” The Court of Appeals 
for the Second Circuit held that this pro- 
vision did not bar suit against the govern- 
ment for an alleged wrongful death occurring 
at a Newfoundland airbase, which was under 
a long-term lease to the United States. 
Flight Engineer Mark Spelar, an employee 
of American Overseas Airlines, was killed 
in a take-off crash at Harmon Field, New- 
foundland. This airbase is one of the areas 
leased for ninety-nine years by Great Britian 
to the United States pursuant to executive 
agreement. Spelar’s administratrix brought 
suit against the United States under the 
Federal Tort Claims Act, alleging that the 
fatal accident was caused by the govern- 
ment’s negligent operation of the field. The 
local law underlying her cause of action 
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was Newfoundland’s wrongful death statute 
authorizing the executor or administrator to 
bring suit for death arising from negligence. 

The United Supreme Court reversed the 
Court of Appeals, declaring: “We know of 
no more accurate phrase in common English 
usage than ‘foreign country’ to denote terri- 
tory subject to the sovereignty of another 
nation. By the exclusion of ‘claims arising 
in a foreign country,’ the coverage of the 
Federal Tort Claims Act was geared to the 
sovereignty of the United States. The arrange- 
ments under which the leased bases were 
acquired from Great Britain did not and 
were not intended to transfer sovereignty 
over the leased areas from Great Britain 
to the United States. Harmon Field re- 
mained subject to the sovereignty of Great 
Britain and lay within a ‘foreign country’.” 
—United States of America v. Spelar, Admx. 
United States Supreme Court. November 


7, 1949. 17 CCH NEeEcLiceNce Cases 472. 


Infected Corned Beef— 
Restaurant Operators’ Liability 


One and one-half hours after eating some 
corned beef in defendants’ restaurant, plain- 
tiff’s husband became violently ill. His 
condition was diagnosed as ptomaine poison- 
ing, which resulted in his death. Plaintiff 
sued the restaurant operators, alleging that 
they were negligent in serving infected and 
unwholesome food. In order to hold a 
restaurant operator liable for an injury to 
his customer sustained by serving to him 
food unsuitable for human consumption, it 
must be shown that the operator did not 
use that degree of care which a reasonably 
prudent man, skilled in the art of selecting 
and preparing food for human consumption, 
would be expected to exercise in the selection 
and preparation of food for his own private 
table. From the evidence the jury could 
reasonably infer that there was a germ in 
the corned beef, but from this inference it 
could not draw the further inference that 
the bacteria entered the food as a result 
of the negligence of the restaurateur. Bac- 
teria are not seen with the naked eye and 
their presence would not be revealed by 
reasonable inspection. They have entered 
food in well-regulated and well-supervised 
homes so frequently that it has been within 
the experience of practically everyone. The 
evidence was insufficient to support any 
finding that the germ entered the corned 
beef served to plaintiff's husband as the 
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result of any violation of a duty the opera- 
tors of the cafe owed him as their customer, 
Judgment for defendants was affirmed.— 
Goodwin v. Misticos et al. Mississippi Su- 
preme Court. October 24, 1949. 17 CCH 
NEGLIGENCE CASES 449, 


Wrongful Death—Nonresident 
Defendant—Controlling Law 


Plaintiff’s five-year-old son died as the re- 
sult of the igniting of a cowboy suit worn 
by him, and which had been manufactured 
and sold by defendants, New York corpora- 
tions, to a Michigan retailer from whom it 
was purchased. The complaint alleged that 
the material used in the manufacture of the 
suit was highly inflammable and imminently 
dangerous and that defendants knew of its 
inherently dangerous quality. Plaintiff 
sought recovery under the Michigan Death 
and Survival Act for the pecuniary loss and 
damages resulting from his son’s death to 
the son’s next of kin and to plaintiff and 
his wife, and for the child’s pain and suffer- 
ing prior to death. The fatal accident oc- 
curred in Michigan on February 3, 1944, 
and the child died the same day. Plaintiff 
was appointed administrator by the Michi- 
gan court on August 10, 1948, and suit was 
commenced on January 26, 1949, 


The question before the court was whether 
the courts of New York would allow an 
action for a wrongful death in Michigan 
within five years of the date of death and 
one year of the appointment of the admin- 
istrator. The lower court held that the 
time limitation in the New York Death 
Statute, Decedent Estate Law Section 130 
—the statute granting the right of action 
for wrongful death—operated as a statute 
of limitations on the remedy sought for the 
death and that since it expressly limited 
such actions to two years from the date of 
death, the suit was barred. However, the 
reviewing court pointed out that it is well 
settled that this act applies only to a wrong- 
ful death occurring in New York and does 
not apply as a bar to actions brought under 
the statutes. of another state. A summary 
judgment for defendants was reversed and 
the cause remanded, the court holding that 
the action was not barred by either the /er 
loci or the lex fori—James, Admr, v. Sack- 
man Brothers Company et al. United States 
Court of Appeals for the Second Circuit. 
November 17, 1949. 17 CCH NEGLIGENCE 
Cases 519, 
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WHAT THE COURTS ARE DOING 


Wife's Loss of Consortium— 
Right to Cause of Action 


Does a wife have a cause of action for 
damages for the loss of consortium as the 
result of injuries suffered by her husband? 
The Georgia Court of Appeals divided 
evenly on the question. One half of the 
court held that a wife has no such cause of 
action in the absence of a statute expressly 
conferring the right. The reason was based 
on the facts that no such remedy existed 
at common law, that the married women’s 
acts grant no such remedy, and that the 
injury is a direct injury to the husband for 
which he can sue, but the damage to the 
wife is too remote and indirect to permit 
her to recover. 


The other half of the court reasoned that 
each partner is entitled to the society and 
affection of the other. The rights of both 
spring from the marriage contract, and in 
the very nature of things must be mutual. 
While this was always true in the marriage 
relationship, there was a time when the legal 
status of the wife was such that she could 
not, at common law, maintain an action of 
this character. Now her legal status is the 
same as that of her husband. “Either we 
must hold that the common law is fixed and 
immutable, that it possesses no such flex- 
ibility as will permit its ready adaptability 
to changing conditions of human affairs, or 
that, when every reasan and every theory 
for denying the wife the same rights as the 
husband have entirely disappeared from our 
jurisprudence, she is now equally entitled 
with her husband to every remedy that the 
common law affords. The wrong is a direct 
wrong to the valuable interests of the wife, 
whether intentional or not, the damages for 
which the husband cannot sue, and in these 
days of increased enlightenment her rights 
should be recognized and enforced.”—Mc- 
Dade v. West et al. Georgia Court of Appeals. 
November 3, 1949. 17 CCH NEGLIGENCE 
Cases 511. 


Water Heater Explosion— 
Due Care of Owner 


Plaintiff's mother was fatally burned when 
she attempted to light the pilot light of a 
gas water heater installed and serviced by 
defendant. The question on appeal was 
whether the petition showed that plaintiff’s 
mother failed to exercise ordinary care for 
her own safety, as contended by defendant. 


Negligence 


NEGLIGENCE 


The petition alleged that plaintiff's mother 
discovered that the pilot light was not work- 
ing; that she turned the control lever to the 
“off” position, opened the basement window, 
went up the steps to the main floor, leaving 
the basement door open, and opened most of 
the windows on the first and second floors 
and that she waited for at least fifteen minutes 
before re-entering the basement. She then 
attempted to light the pilot light, but so 
much gas had escaped and accumulated that 
a violent explosion occurred. One of the 
grounds of negligence alleged was that after 
changing the type of gas used, defendant 
failed to alter or remove a sign attached to 
the door of the water heater, which sign 
instructed the user to place the gas control 
lever in the “off” position and to wait three 
minutes before attempting to light the pilot 
light in the event the light should become 
extinguished. The court was of the opinion 
that plaintiff’s mother was not negligent as 
a matter of law and did not fail to use due 
care for her own safety. Judgment for plain- 
tiff was affirmed—Atlanta Gas Light Com- 
pany v. Davis. Georgia Court of Appeals. 
November 5, 1949. 17 CCH NEGLIGENCE 
Cases 506. 


Gas Stove Explosion— 
Owner's Negligence 


Having contracted to sell her property, 
plaintiff arranged with defendant to remove 
her furnishings and household goods from 
the premises and to store them in its ware- 
house. A kitchen range, designed to burn 
butane gas, was connected with a matin sup- 
ply line that led to two separate tanks of 
butane gas located some distance from the 
house and almost wholly buried. There was 
no master valve on the main supply line; 
instead, each tank was fitted with a separate 
cut-off valve. Preparatory to the discon- 
necting of the kitchen range, plaintiff and 
two of defendant’s employees went outside 
and closed the valve on the smaller tank. 
They failed, however, to take the same pre- 
caution as to the larger tank. On returning 
to the kitchen, all parties were aware that 
the flow of gas into the main supply line 
and to the range had not been stopped. 
Notwithstanding this knowledge, the work- 
men, with the encouragement and approval 
of plaintiff, started to remove the range’s 
flexible copper connection and to substitute 
a cap which plaintiff had given them. While 
the substitution was being attempted, escap- 
ing gas ignited, setting fire to the dwelling. 
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The court was of the opinion that defend- 
ant’s employees were careless and negligent 
in removing the range, and their negligence 
was not excused by the fact that plaintiff 
insisted on removal of the range over their 
objection, There was nothing to prevent 
their refusal to perform. However, plaintiff 
was guilty of contributory negligence in 
encouraging the men to proceed in the meth- 
ods they were using and in failing to turn off 
the pilot light of the hot water heater, a task 
which she had undertaken to perform. Judg- 
ment for defendant was affirmed—Henrikson 
v. Herrin Transfer & Warehouse Company, 
Inc. Louisiana Supreme Court. 
1949. 


November 7, 
17 CCH NEGLIGENCE Cases 483. 


Railroad's Liability— 
Failure to Raise Platform 


Plaintiff, whose attention was diverted by a 
hole in the brick platform of the station, sus- 
tained injuries when she walked into the 
metal platform of the vestibule of the car 
as she boarded defendant’s train. As she 
grasped the handrail at the side of the vesti- 
bule of the car, and as she stepped on the 
first step, her face came in contact with 
the metal platform which was in a hori- 


zontal position, although the door above 
the metal platform was open. The court 
found that the platform was either not 


raised by a member of the train crew after 
the train left the station, or, if raised, it 
had not been securely fastened and had 
fallen from a vertical into a horizontal posi- 
tion. Since plaintiff's attention was diverted 
by the hole, she was not guilty of contributory 
negligence as a matter of law. Judgment 
for plaintiff was affirmed.—Sevack v. Penn- 
sylvania Railroad Company. 
perior Court, Appellate 
November 4, 1949. 17 
Cases 499, 


New Jersey Su- 
Division. Filed 
CCH NEGLIGENCE 


Child Trespasser Electrocuted— 
Power Company's Liability 


Plaintiff sought recovery for the wrongful 
death of a seven-year-old boy, who was 
electrocuted by coming in contact with high 
voltage electrical apparatus maintained by 
defendant power company. The complaint 
alleged that the apparatus was inherently 
dangerous in character and was inadequately 
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and negligently maintained and enclosed in 
the immediate vicinity of an area where 
young children were in the habit of playing, 
It was further declared that defendant had 
knowledge, either actual or constructive, of 
the fact that immature persons were ac- 
customed to be in that area. The lower 
court dismissed the complaint. On appeal, 
the court held that the complaint was not 
insufficient even if the boy was a trespasser, 
since it was alleged that the apparatus was 
inherently dangerous and was accessible to 
children whose presence should have been 
anticipated, Judgment of dismissal was 
reversed and a new trial ordered.—French, 
Admx. v. Central New York Power Corpo- 
ration. New York Supreme Court, Appellate 
Division, Fourth Department. Filed May 11, 
1949. 17 CCH Necticence Cases 110. 


Horse and Driver Struck by Train— 
Failure to Keep Proper Lookout 


The body of plaintiff's decedent was dis- 
covered on defendant’s railroad tracks near 
a private grade crossing which had no gates, 
bars or signals. The decedent was driving 
over the crossing in a buckboard drawn by 
a large white horse. On the east side of 
the crossing, the railroad ran through a deep 
cut. There was a high bank covered with 
rocks, trees and bushes on the south. The 
members of the train crew did not see the 
horse, the wagon or,the decedent and were 
unaware that an accident had occurred until 
the next morning. Evidence that the buck- 
board was nearly across the track when 
struck and that the train crew were unaware 
of the presence of the horse, the driver or 
of the accident justified the jury’s finding 
that the train crew failed to keep a proper 
lookout. It was for the jury to say whether 
due care on the part of the crew would 
have revealed the danger of a collision and 
whether a prompt application of brakes and 
sand would have retarded the train the frac- 
tion of a second necessary for the wagon 
to clear. It was also for the jury to deter- 
mine, after a view, whether the decedent 
exercised due care for his own safety at the 
unfamiliar crossing at night, where an em- 
bankment obstructed his sight and hearing. 
Judgment for plaintiff was affirmed.—Man- 
seau, Admx. v. Boston and Maine Railroad. 
New Hampshire Supreme Court. Novem- 
ber 1, 1949. 17 CCH Nec icence Cases 476. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH—ACCIDENT 
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LIFE—-Selected Decisions from All Jurisdictions Involving the Construction 


of Life, Health and Accident Insurance Contracts as 
reported by CCH LIFE INSURANCE REPORTS 
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Is Blackout a ‘‘Risk of War’’? 


Having been damaged while under con- 
voy, the insured’s ship was towed to the 
Khedival Shipyard, Suez, Egypt, for repairs. 
At the shipyard it was moored outboard 
and alongside a British vessel, the “Empire 
Dawn,” similarly disabled and undergoing 
repairs. The area, being subject from time 
to time to enemy air bombardment, was 
under strict blackout regulations. During 
the night a fire of other than enemy origin 
occurred in the lower hold of the “Empire 
Dawn.” The insured, while engaged in ex- 
ecuting the order of his superior officer 
to proceed to the lower hold of the “Empire 
Dawn” to help fight the fire, was fatally in- 
jured. Petitioner argued that the absence 
of lights was the proximate cause of the 
insured’s injuries. Therefore, the question 
before the court was whether or not the 
absence of lights was a risk of war or a 
marine peril, since the policy insured against 
loss of life from war risk only. 


The court followed the British rule in war 
risk cases, which hold that a blackout per se 
is not a war risk and that the absence of 
lights under such circumstances does not 
constitute a warlike operation. The motion 
to dismiss was sustained.—Stofey v. United 
States of America et al. The United States 
District Court, Middle District of Pennsyl- 
vania. Filed November 22, 1949. 13 CCH 
Lire Cases 1146, 


‘War Rider’’—Indefinite, 
Says Illinois Supreme Court 


War riders in insurance policies will be 
affected by a recent decision of the Illinois 
Supreme Court. The court declared invalid 
a war rider which provided: “The insured 
may not serve in the military or naval 
forces of any country at war unless he has 
received the consent in writing of the presi- 
dent, a vice president, the secretary, or an 
assistant secretary of the company and pays 
to the company the extra premiums required 
by the company for and during such serv- 
ice.” The policy provided that if the terms 
of the rider were not complied with, the 


Life, Health—Accident 


insurer's liability would be limited to a return 
of the premiums paid, if the insured died from 
any cause while in service, or within six 
months after termination of service as the re- 
sult of a wound, injury, sickness or disease 
contracted in service, or within two years from 
the result of any such cause received outside 
the continental United States. The State 
Insurance Department had notified the com- 
pany that the rider could not be approved. 


The insured, a member of the famous 
Maywood tank battalion that was virtually 
destroyed in the Japanese assault on Bataan 
in the Philippines, had not notified the com- 
pany that he had entered the service. Di- 
recting that the company pay the full amount 
of the policy, the court declared that the rider 
did not change and limit the primary obliga- 
tion under the policy. The rider was in- 
definite and ambiguous and did not fix the 
amount of extra premiums required should 
the company consent to service in the mili- 
tary forces in time of war.—Dempsey, Public 
Administrator v. The National Life and Acci- 
dent Insurance Company. Illinois Supreme 
Court. November 22, 1949. 13 CCH Lirr 
Cases 1154. 


NSLI Proceeds—Validity 
of Nunc Pro Tunc Divorce Decree 


A deceased soldier’s mother claimed the 
proceeds of a National Service Life Insur- 
ance policy as a contingent beneficiary. The 
principal beneficiary, she alleged, was not 
legally married to the soldier at the time of 
his death because the principal beneficiary 
had a husband living at the time of the 
marriage. Following the soldier’s death, 
the woman the soldier thought was his legal 
wife secured a nunc pro tunc divorce judg- 
ment from her first husband as of a date 
prior to the ceremonial marriage with the 
soldier. In the mother’s suit, the court held 
that a divorce decree regularly entered nunc 
pro tunc is binding on all persons except 
certain third persons who have acquired 
rights without notice of the rendition of the 
decision of the court, which rights are ad- 
versely affected by the decree nunc pro tunc 
subsequently entered for the record. The 
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mother paid neither money nor property for 
her contingent interest. She had not been 
injured or damaged as those terms are used 
in law because her only position under any 
circumstance was that of a possible gratui- 
tous beneficiary. Judgment for the wife was 
affirmed. — Snodgrass v. Snodgrass. Ohio 
Court of Appeals. April 9, 1948, 13 CCH 
Lire Cases 1148. 


Accrued NSLI Installments— 
Not Paid During Beneficiary's Life 


The insured had designated his uncle, John 
Peters, as beneficiary of his National Service 
Life Insurance. Following the insured’s 
death, both his father and uncle filed claims 
with the Veterans Administration for the 
proceeds. After investigation, the Admin- 
istrator determined that the uncle stood 
in loco parentis to the insured and was en- 
titled to the fund. Thereafter, the father 
brought suit against the government to re- 
cover the proceeds. The uncle was per- 
mitted to intervene and filed a crossclaim. 
The Veterans Administration withheld pay- 
ment, awaiting determination of the action. 
Four years after determination by the Ad- 
ministrator that the uncle was entitled to 
the fund, but before the suit had come to 
trial, the uncle died, and his executrix moved 
for an order substituting her as beneficiary. 
The lower court denied the motion, holding 
that under the provisions of the National 
Service Life Insurance Act, no rights are con- 
ferred on a beneficiary with respect to in- 
stallments which fall due, but are not paid 
during the beneficiary’s lifetime, and that 
such installments do not inure to the bene- 
ficiary’s estate. 

On appeal, the lower court’s judgment 
was reversed, the court declaring: ‘The dis- 
trict court’s interpretation would deny those 
payments to Peters’ estate—and give them 
to the father—simply because the officer 
charged with paying them delayed in so 
doing until Peters died. This result is 
shocking. For the delay resulted solely from 
the fact that the father, whom the Ad- 
ministrator had previously held entitled to 
nothing while Peters lived, began a suit to 
overturn that decision.” Section 602 (i) of the 
Act provides that the right of any bene- 
ficiary to payment of any installments shall 
be conditioned upon his or her being alive 
to receive such payments. The court held 
that the right to payment is not conditioned 
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upon the beneficiary’s being alive when such 
payments happen to be made, but upon his 
or her being alive to receive such payments, 
As the uncle was alive and ready to receive 
the accrued installments, the statutory con- 
dition was satisfied, and the right to those 
installments became vested in him.—Baumei 
v. United States of America et al. United 
States Court of Appeals for the Second Circuit, 
October 28, 1949. 13 CCH Lire Cases 1141, 


NSLI Proceeds— 
Community Property Interest 


Did Congress intend by Section 454a of 
the World War Veterans’ Relief Act to 
provide that the proceeds of a National 
Service Life Insurance policy, after payment 
to a named beneficiary, are not subject to 
the laws of a state governing title to prop- 
eity within that state? If Congress did so 
intend, had it the power under the Consti- 
tution to thus divest a wife in California of 
property rights in which she had a vested 
interest? Plaintiff brought suit against the 
parents of her deceased husband, alleging 
that her husband had paid the premiums on 
his National Service Life Insurance policy 
from community property, but, without her 
knowledge or consent, had made his mother 
principal beneficiary and his father contin- 
gent beneficiary. The court held that the 
World War Veterans’ Relief Act could not 
deprive plaintiff wife of her right to one- 
half the proceeds of the policy without vio- 
lating the Fifth Amendment to the United 
States Constitution, which prohibits the fed- 
eral government from taking private prop- 
erty without due process of law. Judgment 
for plaintiff wife was affirmed.—Wéissner v 
Wissner et al. California District Court of 
Appeal, Third District. January 21, 1949. 
13 CCH Lire Cases 1115. 


Insured Stabbed—Weapon Not 
Necessarily a ‘‘Deadly’’ One 


One J. B. Brown stabbed the insured in a 
billiard parlor and lunch room with a three- 
cornered hack cutter (a sharp tool used by 
him in his occupation as a turpentine hand). 
Brown testified that he didn’t think he had 
hurt the insured badly and that it was not his 
intention to kill him. Brown’s brother testified 
that Brown didn’t use the instrument like 
a knife, but held it out in front of him, and 
that the insured, who was advancing toward 
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3rown, walked into the knife. The insured’s 
accident insurance policy covered death as a 
result of violent, external and accidental means, 
but relieved the insurer of liability if death re- 
sulted from the intentional act of any per- 
son; so it was necessary to prove to the 
satisfaction of the jury that the assailant not 
only intended to stab the insured, which he 
admitted, but that it was his intention to kill 
him. Such an intent will not be presumed 
where an instrument, although capable of 
being used as a deadly weapon, is not natur- 
ally and ordinarily considered to be so. 
Since the evidence was in conflict, the jury 
iad a right to believe that part of Brown’s 
testimony relating to his intentions, while at 
the same time disbelieving that part of his 
testimony which tended to show that the 
insured was the aggressor and had by his 
misconduct brought about and participated 
in a quarrel which resulted in his death. The 
jury was, therefore, authorized to find that 
the insured’s death was an accident within 
the terms of the policy, in that it was not 
foreseen or participated in by him, and that 
there was no intent to kill upon the part of 
Brown, or that his intended act was not 
such as might reasonably be expected to 
result in the insured’s death. Judgment for 
the insured was affirmed.—Independent Life 
& Accident Insurance Company v. Hopkins. 
Georgia Court of Appeals. November 4, 1949, 
13 CCH Lire Cases 1142. 


Double Indemnity— 
Homicide Exclusion 


Plaintiff, claiming that her husband died 
from accidental means, sought recovery 
under accidental death riders of his life in- 
surance policy. The insurer contended that 
the insured died as a result of a deliberate, 
intentional and felonious assault and battery 
administered upon him during a burglary 
of his gasoline station, and that death caused 
by homicide was specifically excluded from 
the accidental death coverage. The cir- 
cumstances surrounding the insured’s death 
were as follows: at midnight a friend saw 
the insured preparing to sleep on a mattress 
in his filling station; the insured secured the 
door with a large iron bar; at six o’clock 
the next morning the door was seen open 
and the iron bar was on the floor; the in- 
sured was lying trembling on the floor with 
a bloody face, a swollen ear and eye and 
a fractured skull; a window was broken; a 
candy machine, three penny vending ma- 
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chines, a rifle and shotgun and other prop- 
erty were missing; coins were scattered on 
the floor, and one of the insured’s pockets 
was turned inside out. 

Medical examination disclosed that there 
had been more than one blow to the head, 
causing the fracture. ‘The insured died, as 
a result of his injuries, sixteen hours after 
he was found on the floor. The court was 
of the opinion that there was but one rea- 
sonable conclusion—that the insured died as 
the result of an unlawful, intentional beating 
by another. Although the evidence of homi- 
cide was circumstantial, it was uncontra- 
dicted and unexplained. The trial court 
erred in allowing the case to go to the jury 
and in refusing the insurer’s motion for a 
directed verdict. Judgment for plaintiff was 
reversed.—Langvin v. Rockford Life Insur- 
ance Company. Illinois Appellate Court, 
Fourth District. September 26, 1949. 13 
CCH Lire Cases 1124. 


Change of Occupation—Certificate 
and Rider v. Constitutional Provision 


Defendant fraternal benefit society issued 
to the deceased an insurance certificate in 
the face amount of $5,000. An occupational 
rider attached to the certificate provided for 
a reduction to seventy-five per cent of the 
maximum benefits in the event the insured 
changed his occupation of gatekeeper. At 
the time of his death, the insured was work- 
ing for the United States Government as 
an investigator for the Alcoholic Tax Unit. 
His duties consisted of investigating viola- 
tions of the internal revenue laws, including 
locating and raiding illicit distilleries. His 
death occurred during a raid when he was 
shot by the operator of an illicit distiller. He 
had not notified defendant’s supreme council 
of the change in his occupation, although the 
secretary and officers of the local council 
had knowledge that he had changed his 
occupation. The socicty contended that 
since the insured had changed his occupation 
to “internal revenue collector suppressing 
illicit distilleries,” having an “X” class rat- 
ing, he was entitled to a payment of twenty- 
five per cent of the face only. 

The insured’s change of occupation brought 
into operation that provision of the constitu- 
tion and by-laws, limiting recovery to twenty- 
five per cent of the face amount of the 
policy. Judgment for the society was 
affirmed, the court pointing out that by the 
terms of the application and the certificate 
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itself, the benefits payable were those pro- 
vided by the constitution —Clark v. The 
Order of United Commercial Travelers of 
America. United States Court of Appeals 
for the Fifth Circuit. November 8, 1949. 
13 CCH Lire Cases 1158. 


Payment of Premium 
After Insured's Death 


The insured died at five o'clock in the 
morning on December 20, 1948, in an acci 
dental fire. Plaintiff did not learn of the 
death until ten days later, whereupon she 
sought, but was refused, payment on a life 
insurance policy issued by defendant. Plain- 
tiff alleged that it was customary for an 
agent to call at her home to collect premi- 
ums, but that the agent was ill. On De- 
cember 20, 1948, between noon and 1:00 
p. m., she called at the office of defendant’s 
agent to pay her premiums, but was informed 
that they had no way of telling how much 
she owed. She left $4 with the agent 
“not knowing whether she was one week 
or six weeks behind.” This payment was 
accepted, and the agent came to her home 
and placed the credits in her receipt book. 
The next day he returned and asked her to 
“pay up” to January 3, 1949, which she did. 
Plaintiff argued that acceptance of these 
payments by the agent constituted a waiver 
of any requirements under the policy as to 
reinstatement. 

The petition affirmatively showed that the 
insured was dead at the time the payments 
were made, and it did not show that the 
agent, who attempted without authority to 
reinstate the policy, or the insurer had such 
knowledge. The policy expressly provided 
that the extent of the insurer’s liability 
would be for the refund of premiums paid 
after lapse of the policy unless the insured 
was alive and in good health. Judgment 
of the trial court overruling the insurer’s 
demurrer was reversed.—I/ndependent Life 
and Accident Insurance Company v. Pantone. 
Georgia Court of Appeals. October 18, 1949. 
13 CCH Lire Cases 1112. 


Ambiguous Policy— 
Industrial Life Insurance 


Plaintiff brought suit to recover the face 
amount of an industrial lite insurance policy. 
The face of the policy provided that defend- 
ant would pay to the beneficiary “the face 
amount of insurance immediately upon 
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receipt at its home office of due written 
proof of the death of the insured, upon sur- 
render of this policy and while it is in full 
Provided, however, if death 
occurs within six months from the date this 
policy is issued the amount payable shall be 
limited to twenty-five per cent of the face 
amount, and if death occurs after six months 
but before one year from the date this policy 
is issued, the amount payable shall be limited 
to fifty per cent of the face amount.” 

Section 8 of the policy provides: “Limita- 
tion of Insurance If the death of the 
insured occurs within two years from date 
of issuance of this policy, the liability of the 
company shall be limited to the return of 
premiums paid under the following condi- 
tions: (1) if he has before the date hereot 
been attended by a physician for a serious 
complaint, or before said date, 
has had any pulmonary disease or chronic 
bronchitis, or cancer, or disease of the heart, 
liver or kidneys, provided such condition of 
health actually causes or contributes to the 
death; or (2) if the insured shall die by his 
own hands, whether sane or insane, or as 
a result of acts committed by him while 
in the commission of or as a punishment for 
some act in violation of any criminal law; 
or (3) if death of the insured occurs as a 
result of any participation in aeronautic or 
submarine operation as operator, passenger, 
guest or otherwise or (4) if the insured is 
a female and is pregnant at the date of issue 
of this policy and death occurs from such 
pregnancy. The company’s liability will be 
limited to one-fourth of the sum otherwise 
payable in the event of the insured’s death 
within the contestable period of this policy, 
due directly or indirectly to paralysis, cerebral 
hemorrhage, tuberculosis, or other pulmonary 
disease or chronic bronchitis, asthma, cancer 
or any disease of the heart, liver, or kidneys 
or from homicide.” 

Defendant contended that Section 8 of 
the policy limited its liability to one fourth 
of the face amount of the policy. The court 
upheld plaintiff's argument that the insur- 
ing clause of the policy was repugnant, and 
inconsistent with Section 8 of the policy 
The insuring clause made no mention of 
the limitations in Section 8. Since the two 
clauses of the policy were clearly repugnant, 
the court gave effect to the first clause 
Judgment for plaintiff was affirmed.—Uni- 
versal Life Insurance Company v., Lillard 
Tennessee Court of Appeals, Middle Sec- 
tion, Nashville. October 28, 1949. 13 CCH 
Lire Cases 1128. 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


Negligent Entrustment— 
Incompetent Driver 


Defendant and one Kaisi, accompanied by 
two girls, were at a café consuming whiskey 
which they had brought with them. When 
the bottle was empty, Kaisi borrowed de- 
fendant’s car for the purpose of going after 
another bottle. While he was doing so, he 
swerved across the highway and collided 
with plaintiff’s vehicle. Plaintiff alleged that 
defendant’s loaning of the vehicle to Kaisi, 
who was not in a normal mental condition, 
was the cause of the collision. Defendant 
contended that there was no evidence that 
the driver of the car was incompetent or 
that defendant knew or should have known 
of any abnormal condition or incompetency 
of the driver, or that any possible neglect 
in lending the car was the proximate cause 
of the resulting accident. The reviewing 
court declared that there was evidence of 
negligence on the part of defendant which 
was a substantial factor in the injuries. At 
the time the car was turned over to Kaisi, he 
had consumed one “beer” and four drinks 
of whiskey, but his appetite for liquor was 
unsatisfied. His acts were not those of a 
prudent man or one who was entirely free 
from the effects of the liquor he had drunk. 
Judgment for plaintiff was affirmed.—Reid 
v. Messer. Tennessee Court of Appeals, 
Western Division, Jackson. Filed Novem- 


ber 15, 1949. 32 CCH Avutomosite Cases 919. 


Theft of Car— 
“Voluntary Parting’ Exclusion 


Plaintiff sought to recover for loss and 
damage resulting from the theft of his auto- 
mobile, which was insured by an automobile 
dealer’s open policy against various hazards, 
including theft. The policy stated plaintiff 
was a used-car dealer and that the automo- 
biles insured were to’ be used for purposes 
of sales, demonstration and repair service. 
Plaintiff had some of his automobiles taken 
to Atlanta, Georgia, for sale at auction. An 
auctioneer undertook to sell the automobile 
in question at public outcry, but did not 
succeed in doing so. When the car was not 
sold, it was parked in an adjacent lot by one 
of the hired drivers. It was the custom to 
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park these cars nearby so as to make them 
available for dealers to inspect and test. 
Shortly thereafter, the driver who put the 
car in the lot was approached by a man who 
appeared to be a prospective buyer. The 
latter asked whether the car had been sold 
and, when told that it had not, he stated 
that he would like to try it. Without mak- 
ing any inquiries as to the identity of the 
man, the driver let him have the car for the 
purpose requested. When plaintiff sought 
to get the keys for the car from the driver, 
he learned what had happened and reported 
that the car had been stolen. 


The question was whether the loss came 
within the exception to the policy coverage, 
“loss suffered by the insured in case he vol- 
untarily parts with title to or possession of 
any automobile at his own risk.” The court 
was of the opinion that the insured did not 
voluntarily part with possession of the stolen 
car. The insurer knew that defendant was a 
used-car dealer and issued the policy on its 
dealer’s form, which contemplated and cov- 
ered theft of automobiles while they were 
being used for demonstration methods. Judg- 
ment of dismissal was reversed—McConnell 
v. Fireman’s Fund Insurance Company of San 
Francisco, California. United States Court 
of Appeals for the Fifth Circuit. November 
18, 1949. 32 CCH AvutTomosiLe Cases 913. 


Theft Insurance— 
Larceny or Conversion? 


Defendant had issued to plaintiff a policy 
covering “loss of or damage to... [an] 
automobile caused by theft, robbery or pil- 
ferage.” It was provided that the risk did 
not include “loss due to conversion, embez- 
zlement by any person in lawful possession 
of the automobile under a bailment lease, 
conditional sale, mortgage or other encum- 
brance.” The owner was induced to part 
with possession of the automobile under the 
belief that the person so inducing her had a 
prospective purchaser for the automobile 
and would act as her agent in the sale of 
the vehicle. Such other person gave to the 
owner his mother’s check for a certain sum 
drawn on a bank in which his mother had 
had no account for at least two years. It 
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was agreed between the owner and such 
other person to whom she delivered the au- 
tomobile that she was to hold the check 
until the sale was completed and the money 
deposited in the bank. It was further agreed 
that the owner should not deliver the bill 
of sale until completion of the sale and that 
such other person to whom the owner de- 
livered the automobile was to receive one 
half of the sale price, over and above the 
amount of the check. There was evidence 
that the check was a forgery and that the 
other person did not sell, but decamped 
with, the automobile. 


The court was of the opinion that the 
jury was authorized in finding that the per- 


bile under a bailment lease, conditional sale, 
mortgage or other encumbrance giving him 
a property interest therein, but that he ob- 
tained possession of the automobile by trick 
or fraud, with intent to steal it, and that he 
was guilty of simple larceny, a risk covered 
by and not excepted from the policy terms. 
Judgment for the owner was affirmed.— 
Great American. Insurance Company v. Gus- 
man. Georgia Court of Appeals. November 
18, 1949. 32 CCH AutomoniLe CAseEs 902. 


Trailer Accident—Modern Rule of 
Manufacturer's Liability 


Plaintiff sought recovery for the death of 
her husband and for her own injuries sus- 
tained when their automobile was struck by 


a trailer manufactured by defendants. The 
trailer veered across an Iowa highway after 
the frame, hitch and other parts sheared off. 
Plaintiff alleged that defendants had negli- 
gently constructed, assembled, welded and 
attached the frame, hitch and parts to the 
trailer, and that defendants knew, or by the 
exercise of reasonable care, should have 
known, that these parts were of inferior 
quality and contained numerous structural 
weaknesses. The court declared that the old 
rule that a manufacturer of automobiles or 
trailers cannot be held liable for negligent 
construction to those who are not directly 
or indirectly in privity of contract with him 
has been modified to provide that a manu- 
facturer who fails to exercise reasonable care 
in the manufacture of a chattel, which he 
should recognize as involving an unreason- 
able risk of causing substantial bodily harm 
to those who lawfully use it for a purpose 
for which it is manufactured and to those 
whom the supplier should expect to be in 
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the vicinity of its probable use, is subject to 
liability for bodily harm caused to them by 
its lawful use in a manner and for a pur- 
pose for which it is manufactured, The order 
dismissing plaintiff’s cause of action for her 
personal injuries was reversed.—Anderson, 
Admx., etc. v. Linton et al. United States 
Court of Appeals for the Seventh Circuit. 
November 14, 1949. 32 CCH Aurtomonie 
CASEs 882. 


Backing onto Loading Ramp— 
Adequacy of Railing 


A ramp had been constructed by defend- 
ant coal company and was used by trucks 
for delivering coal to railroad cars on a 
spur track, The trucks backed up this 
ramp from the ground level, and in doing 
so it was necessary for the drivers to make 
a sharp left hand turn after coming onto 
the structure. The flooring was made of 
heavy oak lumber, and there was no evi- 
dence that it was defective. Part of the 
flooring extended beyond the outside support- 
ing stringers. Above them, running length- 
wise of the ramp, guard rails three inches 
wide and six inches high, made of oak 
lumber, were fastened with nails and re- 
inforced by other pieces of timber nailed to 
the flooring outside the rails. Plaintiff, 
driving a truck with a gross weight of 
approximately 14,000 pounds, made a left- 
hand turn, and his left rear wheel struck 
the railing. He testified that the railing 
and part of the flooring broke off, precipi- 
tating the truck off the ramp. It was not 
clear whether this part of the railing actually 
broke in two or became unfastened, permitting 
the weight of the truck to come down on 
the unsupported flooring outside the stringer. 
However, there was substantial evidence 
that this rail was not sufficiently sturdy to 
withstand the pressure when the truck wheel 
came in contact with it. 


Defendant’s theory was that the railing 
was simply a marker or guide to define the 
limits of the safe driving area on the ramp, 
whereas plaintiff's theory was that the 
rails were more than guide rails, and at 
least appeared to be guard rails which 
should have been sufficiently strong to keep 
trucks from angling off the ramp. Although 
defendant would not be under a duty to 
construct a barrier sufficient to resist the 
pressure of a heavily loaded truck under 
any circumstances, it could anticipate that 
trucks making this sharp turn in reverse 
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on the narrow driveway would at least 
occasionally run against this railing. The 
jury was justified in finding that defendant 
failed to maintain a railing on the ramp 
reasonably adequate to serve the protective 
purpose for which it was designed. Judg- 
ment for plaintiff was affirmed.—Behemoth 
Coal Company v. Helton, etc. Kentucky 
Court of Appeals. June 10, 1949. 32 CCH 
AUTOMOBILE Cases 310. 


Insurer's Liability— 
Judgment Satisfied by Other Insurer 


Plaintiff owned three cars, A, B and C, 
which he used in his taxicab business, and 
car D, which he used in his livery business. 
Pursuant to the compulsory insurance re- 
quirements concerning taxicabs, he had in- 
sured cars A, B and C with the Eureka 
Casualty Company. Pursuant to the com- 
pulsory insurance requirements concerning 
cars used in the livery business, he had in- 
sured car D with the Phoenix Indemnity 
Company under a policy in which the use 
was stated, “Funerals, weddings and occa- 
sional long trips.” Later, he sold car A and 
substituted car D in his taxicab business. 
This substitution was properly endorsed on 
the Eureka policy, but the Phoenix policy 
covering car D in the livery business was 
not cancelled. When Eureka announced its 
termination of the taxicab insurance busi- 
ness, plaintiff sought insurance from defend- 
ant to replace the Eureka policy. Defendant 
issued its “taxicab and public livery” policy 
to plaintiff, but in copying the serial and 
motor numbers from the Eureka policy, the 
endorsement substituting car D for car A 
was overlooked, and the policy as written 
covered cars A, Band C. Defendant’s policy 
and the Phoenix policy each contained an 
“other insurance” clause. Subsequently, one 
Brokes suffered bodily injury caused by 
automobile D while being used as a taxi- 
cab. Brokes recovered a judgment against 
plaintiff, which was paid by a check of 
Phoenix. Plaintiff contributed some of his 
own funds toward the amount paid in satis- 
faction, and the remainder was paid by 
means of a loan he secured from Phoenix 
and for which he executed a loan agree- 
ment in which he pledged whatever re- 
covery he might have from defendant. 

In defense to plaintiff's suit, defendant 
contended that the insured had suffered no 
loss within the meaning of its policy because 
the judgment secured by the injured party 
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had been satisfied by another insurer after 
the insured had executed a loan receipt. To 
the extent that both policies contained other 
insurance clauses and a contingent liability 
under the policies was involved, a loan re- 
ceipt arrangement was valid and consonant 
with the needs of commerce and the de- 
mands of justice. Judgment for the insured 
was affirmed.—Parrette v. Citizens Casualty 
Company of New York. New Jersey Superior 
Court, Appellate Division. October 20, 1949. 
32 CCH AvutTomosiLe Cases 781. 


Dusty Detour— 
Contractors’ Liability 


A four-lane highway was under construc- 
tion in San Luis Obispo ‘County. At a point 
a mile or two north of the city of San Luis 
Obispo, the construction contractors had 
placed barricades across the old pavement 
and provided a detour in the dirt alongside 
the old pavement. Flares were placed along 
the barricades and at short intervals on 
each side of the detour. The detour was 
sprinkled with water several times a day 
by the contractors. About 6:30 in the even- 
ing plaintiff was driving south, while de- 
fendant Jones was driving north, hauling 
a house trailer. Jones was following a big 
boxcar truck which caused a thick, whirling 
cloud of dust to rise. About 100 feet after 
plaintiff passed the big truck, his vehicle 
collided with Jones’ car and trailer. There 
was evidence that Jones’ equipment ran into 
plaintiff's car while it was being driven as 
close as possible to the flares on the right 
side of the detour, and judgment was ren- 
dered against Jones. In addition, judgment 
was rendered against the contractors on the 
ground that the condition of the detour and 
the dust caused driving danger.—Wilson v. 
Fredericksen and Kasler et al. California Dis- 
trict Court of Appeal, Second District, Division 
One. October 31, 1949. 32 CCH Avutomo- 
BILE CASEs 887. 


Dealer's Liability to Third Person— 
Defective Brakes 


Defendant partnership, automobile deal- 
ers, delivered a second-hand automobile to 
one Roberts, a prospective purchaser, and 
authorized him to drive the car to determine 
whether or not he would purchase it at a 
tentative figure agreed upon should he be 
satisfied with its operation. While the auto- 
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mobile was being driven by Roberts, the 
brake on one wheel locked, rendering the car 
impossible to be steered, and causing it to run 
into plaintiff's automobile. Defendants con- 
tended that they were purely gratuitous bailors 
and that no duty rested upon them to exer- 
cise reasonable care to see and know that the 
automobile was not defective. 


The court pointed out that liability was 
not to be determined by the contract alone, 
but rested on the bailor’s omission of a duty 
beyond the contract. “The duty of dili- 
gence of a bailor in such a bailment does 
not spring from any. privity of contract, but 
an obligation imposed by law on one in his 
dealings with his fellows to refrain from acts 
of omission or commission which he may 
reasonably expect would result in injury to 
third persons. The governing rule is that 
an automobile dealer who places an auto- 
mobile in the hands of a prospective pur- 
chaser with the knowledge that it is to be 
operated on a public highway is under the 
duty to use ordinary care to see that the 
vehicle is in a reasonably safe condition for 
the contemplated use.” Judgment for plain- 
tiff was affirmed on condition of remittitur. 
—Al Dement Chevrolet Company et al. v. 
Wilson. Alabama Supreme Court. October 
27, 1949. 32 CCH AUTOMOBILE CasEs 788. 


Breach of Cooperation Clause— 
Failure to Appear at Trial 


Plaintiff sued one Reed and Langston for 
damages for personal injuries and property 
damage caused by the negligent operation 
of an automobile belonging to Reed and 
operated by his servant, Langston. Defend- 
ant had previously issued to Reed a policy 
of automobile liability insurance. Pursuant 
to the policy, the insurer conducted the de- 
fense on behalf of the insured in the trial 
of the damage suit. Subsequently, plaintiff 
brought suit against the insurer to recover 
the amount of the unsatisfied judgment. 
The insurer denied liability on the ground 
that the insured breached the cooperation 
clause by failing to attend the trial of the 
action. Plaintiff contended that by con- 
ducting the defense in that action, knowing 
the insured was absent, the insurer waived 
the policy condition or was estopped to rely 
upon it. 

The insured’s absence was a prima facie 
breach of the condition, but it was not con- 
clusive. To make it so, the absence must 
have been due to a cause which in the eyes 
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of the law amounted to no excuse for non- 
attendance. Whether this was the case, 
defendant did not know and had no means 
of ascertaining when it was confronted with 
the question of whether it should proceed 
in the defense of the suit. When it did learn 
that the insured’s absence from the trial 
was inexcusable, since he had been engaged 
on a drunken spree, it promptly gave notice 
to the insured that it disclaimed liability, 
No more was required. Judgment for plain- 
tiff was reversed and the suit dismissed— 
Virginia Surety Company v. Permenter. Ten- 
nessee Court of Appeals, Western Division, 
Jackson. Filed November 15, 1949. 32 


CCH Avtomosite CAsEs 887. 


Parked Car Damaged by 
Stolen Taxi—Owner’s Liability 


A driver for defendant cab company stopped 
the taxicab in front of a cigar store, left the 
key in the ignition lock and entered the 
store to purchase a magazine. When he 
came out five minutes later, he saw the taxi- 
cab being driven away. He reported the 
vehicle stolen. While the cab was in the 
possession of the thief, it was driven into 
plaintiff's parked automobile. The trial court 
rendered judgment against the cab company. 
On review, the judgment was reversed, the 
court holding that the stealing of the cab 
and its operation by the thief constituted an 
independent intervening cause of the dam- 
age to plaintiff's car. “One of the elemen- 
tary rules of law,” the court declared, “in 
connection with negligence actions is that 
where the original negligence of a defendant 
is followed by an independent act of a third 
person which results in a direct injury to 
plaintiff, the negligence of such defendant 
may, nevertheless, constitute the proximate 
cause thereof if, in the ordinary and natural 
course of events, the defendant should have 
known the intervening act was likely to 
happen; but if the intervening act consti- 
tuting the cause of the injury was one which 
was not incumbent upon defendant to antici- 
pate as reasonably likely to happen, then, 
since the chain of causation is broken, he 
owes no duty to plaintiff to anticipate such 
further acts, and such negligence cannot be 
said to be the proximate cause of the in- 
jury.”—King v. Sutter Cab Company. Cali- 
fornia Superior Court, Appellate Division, 
San Francisco County. November 17, 1949 
32 CCH AvTOMOBILE CAsEs 860. 
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Passing Stopped Car on Right— 
Not Always Negligence 


Defendant’s truck was passing on the 
right side of a stopped car on a multiple- 
lane street when it struck and killed plain- 
tiffs’ six-year-old child. The street was wide 
enough for three lines of traffic moving south, 
the direction in which the truck was headed, 
but cars parked on the west side narrowed 
it so that only two lines could be accommo- 
dated. Defendant contended that the boy 
suddenly ran into the side of the truck from 
behind another car. The court was cf the 
opinion that the trial court committed preju- 
dicial error in charging the jury that defend- 
ant was guilty of causal negligence solely 
because the truck “was passing on the right 
side” of a stopped car. “We cannot hold,” 
the court declared, “that it is always negli- 
gence as a matter of law, under all circum- 
stances, to pass another motor vehicle on 
the right, although usually it is.” There are 
circumstances under which it might not be 
negligence to pass another automobile on 
the right, and the jury could have found such 
circumstances under defendant’s evidence. 
To stop suddenly in order to keep from 
passing another vehicle which has suddenly 
stopped on a driver’s left in heavy traffic on 
a multiple-lane street might be more negli- 
gent and cause more damage than to pro- 
ceed. Judgment for plaintiff was reversed 
and the cause remanded.—IVillhite et al. v. 
The City of St. Louis. Missouri Supreme 
Court, Division One. November 14, 1949. 
32 CCH AvuTOMOBILE CAsEs 865. 


Host’s Liability— 
Leaving Road on Curve 


One Marilyn Peterson received fatal injuries 
while riding as a guest in defendant’s auto- 
mobile when the car swerved off the high- 
way and collided with a telephone pole. It 
was alleged that defendant operated the car 
at such a high and dangerous rate of speed 
that he was unable to negotiate a curve in 
the highway, with which he was familiar, 
and that his conduct in driving at such a 
speed was willful and wanton. Defendant 
testified that, as he approached the curve, 
he saw another car coming from the oppo- 
site direction and that as they both entered 
the curve the lights interfered with his vision. 
He could not see the concrete clearly, and 
the other car started to edge over to his 
side of the road, with the result that he went 
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over a little farther to give it room and then 
felt his car leaving the concrete and enter- 
ing the ditch. Although defendant was 
traveling at a very high speed on the straight- 
away, this speed was reduced on approach- 
ing the curve. He estimated that he rounded 
the curve at forty-five miles per hour, which 
expert testimony indicated would be a rate 
of speed at which he might have made the 
curve safely. No one protested about the 
speed of the car, and defendant testified that, 
regardless of whether or not he was correct 
in his conclusions, he at all times thought 
he was driving safely. 

Willful and wanton misconduct transcends 
negligence and describes conduct which par- 
takes to some appreciable extent, though 
not entirely, of a deliberate and intentional 
wrong. Defendant must have intentionally 
done something which he should not have 
done or intentionally failed to do something 
which he should have done and consciously 
realized that his conduct would in all prob- 
ability (as distinguished from possibility) pro- 
duce harm to his guest. The court affirmed 
a judgment for defendant, holding that it 
could not be said that defendant consciously 
realized that his conduct would in all prob- 
ability produce harm to his guest.—Peter- 
son, Special Admr. v. Denevan, etc. United 
States Court of Appeals for the Eighth Cir- 
cuit. November 3, 1949. 32 CCH AvutTomo- 
BILE CASES 830. 


What Is the ‘‘Assured’’ Clear 
Distance Ahead? 


Plaintiff sought recovery for damage sus- 
tained when the tractor-trailer he was driv- 
ing collided with a steel coil, covered by a 
black tarpaulin, which had fallen onto the 
highway from defendant’s trailer. Plaintiff 
was proceeding at a speed of thirty miles 
per hour when the undimmed headlights of 
a truck moving in the opposite direction 
temporarily blinded him as it passed. He 
then saw for the first time, at a distance of 
forty feet ahead of him, the coil of steel, but 
he testified that it appeared to him to be 
merely a patch in the road, its real character 
being indiscernible because of the black tar- 
paulin covering on the black-top highway. 
Accordingly, he made no effort to slacken 
his speed or to stop, and it was only when 
he was practically on top of the obstruction, 
or within a distance of ten feet from it, that 
he discovered its true nature, too late to 
avoid a collision. The trial court entered a 
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compulsory nonsuit on the ground that plaintiff 
was contributorily negligent as a matter of 
law. The action of the court was based on 
its conclusion that plaintiff had violated the 
Ohio assured clear distance ahead statute. 


The question arose as to the meaning of 
the word “assured” and whether it meant the 
actual clear distance ahead or what appeared 
to a reasonably prudent driver, exercising due 
care, to be the clear distance ahead. The 
reviewing court was of the opinion that it 
would be unreasonable and unjust to hold 
that the operator of a motor vehicle was 
guilty of a violation of the statute and, there- 
fore, subject to the criminal penalty pre- 
scribed by it, because he did not decrease 
his speed in the face of what was actually 
an obstruction on the road but was so de- 
ceptive in appearance that even a reasonably 
careful driver would not have been able to 
realize its true character until he was upon 
it. The issue of whether or not plaintiff had 
violated the statute should have been sub- 
mitted to a jury. Judgment of nonsuit was 
reversed and the cause remanded for a new 
trial—The Colonial Trust Company, Admr. 
v. Elmer C. Breuer, Inc. Pennsylvania Su- 
preme Court, Western District. November 
14, 1949. 32 CCH AvuTOMOBILE CAsEs 858, 


Wrong Side on Curve— 
Host’s Liability 


Plaintiff, a guest passenger, was injured 
when defendant’s vehicle was involved in a 
collision with another vehicle. The accident 
occurred on Brook Street, a narrow dirt 
road, at or near its junction with another 
dirt road known as Peckham Street. A long 
left curve started on Brook Street, passed 
through the junction of the two highways 
and continued for some distance along Peck- 
ham Street. Defendant was not driving fast, 
but because of trees, foliage, underbrush 
and bushes along the entire curve, his view 
of any vehicle coming toward him around 
the curve from the opposite direction was 
obscured. Nevertheless, defendant drove well 
over on his left side of the highway, thus 
cutting toward the inside of the curve and 
making it further impossible to see ahead. 
The automobile with which defendant col- 
lided was proceeding around the long curve, 
hugging the right side of the road, and the 
two vehicles met head-on about midway 
around the curve. The trial justice granted 
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defendant’s motion for nonsuit on the ground 
that there was no evidence of gross negli- 
gence on the part of defendant. 


The evidence tended to show that defend- 
ant, over an appreciable period of time, was 
driving around a long left curve on his left 
or wrong side of the highway in violation of 
an established rule of the road at a place 
where because of obstructing foliage he 
could not see traffic approaching from his 
left around the curve. At no time did de- 
fendant attempt to drive over to the right 
side of the highway, thus permitting pos- 
sible traffic proceeding in the opposite direc- 
tion to pass him safely. The court was of 
the opinion that a jury could reasonably 
find that defendant was voluntarily incurring 
on behalf of himself and his passenger the 
risk of obviously grave danger. Plaintiff's 
exception to the granting of defendant's mo- 
tion for a nonsuit was sustained and the 
cause remanded for a new trial.—Kennedy 
v. Lensine. Rhode Island Supreme Court 
November 7, 1949. 32 CCH Avutomositi 
CAsEs 812. 


Chuckhole in Road— 
County's Liability 


Plaintiffs were driving along a county 
road, which was rough in spots, and in other 
places in fairly good condition. It was rain- 
ing intermittently, and the blacktop was wet 
and slick, “Suddenly the car slammed down. 
It seemed the right front wheel dropped 
down to China. It gave us an awful jar.” 
Plaintiff driver testified that the jolt slammed 
the steering wheel out of his hand. Tire 
marks indicated that the right front wheel 
had struck a chuckhole and that the car had 
traveled 300 feet down the road, crossed it 
and turned over, coming to rest on its top 
against a tree. 


The court was of the opinion that if the 
jury believed the testimony of a state patrol- 
man that the hole was but five’ inches in 
depth on the day of the accident, there was 
room for a reasonable inference that plaintiff 
driver was traveling at an excessive speed 
or that, in view of the wet condition of the 
road and the rough spots, he was not main- 
taining proper control of his vehicle. Judg- 
ment for the county was affirmed.—Christen- 
sen et al, v. Grays Harbor County. Washington 
Supreme Court, Department Two. October 
25, 1949. 32 CCH Avutomosire Cases 828. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 


Oral Agreement to Renew Policy— 
Soliciting Agent’s Authority 


Defendant issued a written fire insurance 
policy on plaintiff's garage for the term of 
one year. Plaintiff, the owner of the garage, 
had obtained the policy through the local 
soliciting agent. According to plaintiff, at 
the expiration of the policy term, the local 
agent orally agreed to continue the policy 
for another year, and plaintiff paid the pre- 
mium to him. Ten months after the alleged 
renewal, the garage was destroyed by fire. 
The insurance company denied liability. The 
evidence clearly established that the agent 
had no authority to bind the company by 
any contract, oral or written. The written 
agency contract between the company 
and the agent authorized the latter “to 
receive and accept proposals for insurance” 
for such risks “as the insurance company 
and general agent may authorize.” It 
was not shown that the local agent had 
either express or implied authority to enter 
into any binding contract on behalf of the 
insurance company, nor was there any evi- 
dence of knowledge of the facts and circum- 
stances or ratification of the alleged contract 
on the part of the company. The trial court 
properly directed a verdict for defendant.— 
Rauschenberger v. The Mutual Benefit Fire 
Insurance Company. Pennsylvania Supreme 
Court, Western District. Filed November 14, 
1949. 6 CCH Fire AND CASUALTY CaSEs 1149. 


Subrogation—Conditional Right 


Plaintiff issued a fire insurance policy to 
defendant, which policy contained a provi- 
sion that “If this company shall claim that 
the fire was caused by the act or neglect of 
any person or corporation, private or mu- 
nicipal, this company shall, on payment of 
the loss, be subrogated to the extent of such 
payment to all right of recovery by the in- 
sured for the loss resulting therefrom, and 
such right shall be assigned to this company 
by the insured on receiving such payment.” 
After settlement of a fire loss by the insurer, 
the insured accepted payment. from one 
Keema whose negligence allegedly caused 
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the fire. The insurer then sought recovery 
from the insured. The court was of the 
opinion that it was the intent and meaning 
of this provision that the right of the insurer 
to subrogation is not absolute, but is on the 
condition that it make claim, at or before 
the time it pays the loss, that the fire was 
caused by the act or neglect of some third 
person. Since the insurer made no such 
claim before or at the time it paid the loss, 
the lower court correctly sustained defend- 
ant’s demurrer.—Merchants Fire Assurance 
Corporation of New York v. The Hamilton 
Company. Rhode Island Supreme Court. No- 
vember 18, 1949. 6 CCH Fire anp CASUALTY 
CAsEs 1150. 


Wrong Estimate of Inventory— 
Assumption of Risk 


Defendant issued to plaintiff a provisional 
reporting-form fire insurance policy cover- 
ing a fluctuating inventory of grain and 
other like commodities dealt in by plaintiff 
in the operation of his feed-mill business. 
One of the policy conditions was that the 
insured should report within thirty days 
after the end of each month the amount of 
his inventory for the preceding month. If 
no such inventory was reported, then the 
last reported inventory of the prior month 
was to be accepted as that of the month not 
reported. The purpose of having the inven- 
tories reported monthly was to have reports 
on which to base premiums. An average 
of all the monthly reported inventories was 
taken at the end of the year, and the premi- 
um for the past year’s insurance was based 
on this average. 

The insured contended that its last report 
filed prior to the fire was incorrect, and it 
sought to reform the report to reflect its 
correct inventory as of that date. In choos- 
ing to estimate rather than calculate the 
amount of the inventory, the insured made 
its mistake, and in so doing, assumed the 
risk of the estimate’s being wrong. The 
insurer’s liability was fixed at the time of 
the loss, and the insured could not, after 
the fire, increase this liability by offering 
to pay additional premiums. Judgment for 
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the insurer was affirmed.—Camilla Feed 
Mills, Inc. v. Saint Paul Fire and Marine In- 
surance Company of Saint Paul, Minnesota. 
United States Court of Appeals for the Fifth 
Circuit. November 18, 1949. 6 CCH Fire 
AND CASUALTY CASES 1159, 


Monthly Reporting Insurance— 
Incorrect Report Furnished 


The insured sought to recover the full 
value of merchandise which was destroyed 
by fire, contending that there was an error 
in the monthly report sent the insurer and 
that it was entitled to reform such report. 
Condition 9 of the policy required the in- 
sured to report not later than thirty days 
after the last day of each month the location 
and value of the property covered by the 
policy and all specific insurance in force on 
the last day of each month. It was also 
provided that if at the time of any loss the 
insured had failed to file the required re- 
ports, the policy should cover not more than 
the amounts included in the last report of 
values filed prior to the loss. Condition 10 
of the policy provided that liability should 
not in any case exceed that proportion of 
any loss which the last reported value, less 
the amount of specific insurance reported, 
bore to the actual value less the amount of 
specific insurance at the time of the report. 
Condition 11 provided that the premium 
fixed was provisional only and that the 
actual premium would be calculated at the 
expiration of the policy by deducting the 
amount of the specific insurance and deter- 
mining the average of the remaining values 
reported by the insured. 

By its reports the insured could not ex- 
tend the insurer’s liability beyond the agreed 
limit of liability, but it could reduce both 
its premium and its coverage by reporting 
a less amount of value than it actually had. 
The court concluded that, since the extent of 
the insurer’s liability was dependent upon 
the monthly report furnished by the insured 
and since the insured paid premiums upon 
the value of merchandise as reported, the 
insurer was liable only for the amount upon 
which the insurer reported. Judgment against 
the insurer for an additional $7,000 was 
reversed.—Peters, Receiver v. Great Ameri- 
can Insurance Company, New York. United 
States Court of Appeals for the Fourth Cir- 
cuit. November 8, 1949. 6 CCH Fire anp 
CasuaLty Cases 1165. 
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Third-Party Liability— 
Public Liability Insurance 


Plaintiff sustained personal injuries when 
she attempted to sit in a chair provided for 
customers in defendant’s store. The chair 
slipped or skidded out from under her. She 
alleged negligence in the construction of the 
chair and condition of the floor. A claim 
adjuster of defendant insurance company 
informed plaintiff that it carried insurance 
upon defendant storekeeper to protect him 
against liability for such injuries as she had 
sustained, and that it desired plaintiff to 
have all necessary and proper medical, 
surgical, hospital and nursing treatment and 
would pay all such expenses. Subsequently, 
plaintiff sought recovery against both de- 
fendants for injuries sustained and expenses 
incurred. 


The insurer demurred on the ground that 
the complaint failed to state a cause of ac- 
tion against it because the alleged promise 
by its agent was without consideration and 
was, therefore, unenforceable. The insur- 
ance company was under no contractual 
duty to plaintiff to provide hospital and 
medical care. The assurance of its claim 
adjuster that the company would pay medi- 
cal expenses was voluntary and without 
consideration and hence imposed no liability 
enforceable in a court of law. The liability 
insurance was for the protection and in- 
demnity of the insured, and neither by its 
express terms nor underlying purpose was it 
for the benefit of third parties. Judgment 
of dismissal as to the insurer was entered.— 
Jordan v. Maynard, t.a, Maynard’s Floor Shop 
et al. North Carolina Supreme Court. 
Filed November 9, 1949. 6 CCH Fire ann 
CasuaLty CAsEs 1139. 


Insurer's Records— 
Statutory Privilege 


Plaintiff sought recovery under a floater 
policy of the value of two articles of jewelry 
allegedly lost by his wife. A sworn proof 
of loss was submitted to defendant, who 
referred the claim to a private investigating 
and adjusting company. At the conclusion 
of the investigation, the claim was dis- 
allowed. In defense to the suit by plaintiff, 
the insurer contended that the proof of loss 
was false and fraudulent, which voided the 
policy. During the course of the trial, de- 
fendant, under stipulation, produced the in- 
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vestigator for examination, and_ plaintiff 
sought to inquire into the reports, opinions 
and results of the investigation. Defendant 
objected to all questions which sought to 
elicit facts developed during the investigation. 


The court ordered production of the writ- 
ten reports made by the investigator to the 
insurer, holding that examination is per- 
mitted into all matters not privileged which 
are relevant to the subject matter, notwith- 
standing that such matters may be inad- 
missible at the trial, provided that the 
testimony sought appears reasonably calcu- 
lated to lead to the discovery of the admis- 
sible evidence. Where statements of a party’s 
employees are made in the regular course of 
business and not solely to aid trial counsel, 
the statements may be inspected. Informa- 
tion acquired by an insurance company in 
its investigation of a claim is not privileged, 
even though a private investigator or ad- 
juster has been employed for the purpose. 
—Browner v. Firemen’s Insurance Company 
of Newark, New Jersey. United States Dis- 
trict Court, Southern District of New York. 
October 18, 1949. 6 CCH Fire aAnp 
CasuALTY CASEs 1126. 


Dishonesty Policy—Employee’s 
Removal of Money from Safe 


A comprehensive dishonesty, disappear- 
ance and destruction insurance policy issued 
to plaintiff covered loss of money and se- 
curities, to the limit of $4,000, if losses oc- 
curred within the insured’s premises and were 
“caused by the actual destruction, disappear- 
ance or wrongful abstraction thereof, except 
loss, damage or destruction caused or con- 
tributed to by . . . any dishonest, fraudulent or 
criminal act . . . committed by any employee, 
director or trustee of the assured, whether 
acting alone or in collusion with others.” 
About two o’clock in the morning, plaintiff's 
manager received a telephone call from his 
brother’s wife, asking him to meet his 
brother in front of a local hotel. He drove 
up behind his brother’s car and got out, 
whereupon he was confronted by an armed 
stranger in dark glasses who ordered him 
into the back seat of his brother’s car. As 
he complied another armed stranger got in 
beside him. He was then told to drive in 
his own car to the premises of plaintiff cor- 
poration, take all the money out of the safe 
and turn it over to them. He was told that 
if he did not do as directed “they would 
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take care of” his brother and his wife and 
they also threatened him and his child. 


The court was of the opinion that plain- 
tiff failed to establish that the manager was 
acting under coercion when he removed the 
money from the safe. A veiled threat of 
future unspecified harm is not the equivalent 
of an immediate threat of death or severe 
bodily injury. The manager was free while 
he was in the building to communicate his 
plight to one of the night workers or to 
telephone the police. He had full oppor- 
tunity to avoid the criminal act without 
present danger to himself. Judgment for 
the insurer was affirmed. R. J. Recreation 
Center, Inc. v. Aetna Casualty and Surety 
Company. United States Court of Appeals 
for the First Circuit. November 3, 1949. 6 
CCH Fire anp Casuatty Cases 1145. 


Airplane Insurance—Waiver 
of Transfer of Ownership Clause 


One Charles Arneson mortgaged his Piper 
Cub airplane to the Aviation Finance Com- 
pany, Inc., under an agreement in which 
the mortgagor agreed to take out and keep 
in force an insurance policy, approved by 
the mortgagee and covering both the mort- 
gagee and mortgagor, of fire, theft and total 
or partial destruction, and such additional 
hazards as agreed upon. The policy was 
to remain in the possession of the mort- 
gagee until the satisfaction of all obligations 
secured by the mortgage. At the time of 
the execution of the mortgage and note, 
defendant issued to Arneson a policy with 
a loss payable clause to the owner and to 
the Aviation Finance Company, Inc. Sub- 
sequently, plaintiff partnership purchased 
the airplane from Arneson. Knowledge of 
the transfer was had by the mortgagee and 
by defendant’s agent. Following a loss the 
insurer denied liability. A judgment dis- 
missing plaintiff’s petition was reversed, the 
court holding that the conduct of defend- 
ant’s agent in accepting from the new own- 
ers two monthly payments, a portion of 
which included the premiums due under the 
policy which insured the plane that was 
destroyed, constituted a waiver of the trans- 
fer of ownership exclusion clause in the 
policy—Monroe Air Park No. 1, Ine. v. 
American Aviation and General Insurance 
Company. Louisiana Court of Appeal, Sec- 
ond Circuit. April 29, 1949. Rehearing de- 
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nied, June 6, 1949. 
November 7, 1949. 
CasuALTY Cases 1133. 


Certiorari refused, 
6 CCH Fire aAnpb 


Applicant’s Concealment of 
Deportation Order—Fire Insurance 


Plaintiff Roberto was born in Italy and 
became a naturalized American citizen. In 
his application for citizenship he stated that 
he was unmarried. Learning that he had 
in fact been married when he made the 
application, the government prosecuted and 
convicted him of perjury. While he was 
serving a prison term, the Department of 
Labor started deportation proceedings. Sub- 
sequently, he was freed on bail and re- 
mained at large until January, 1935, when 
he was deported to Italy. During 1934 a 
policy of fire insurance was issued to plain- 
tiffs through the Donovan Agency. When 
Roberto was in the office, he did not vol- 
unteer any information about the prose- 
cution for perjury or the then pending 
deportation proceedings against him. Follow- 
ing a fire loss to the insured building, the 
insurer denied liability on the ground that 
plaintiff had violated a policy provision void- 
ing the policy if the insured concealed or 
misrepresented any material fact concerning 
the insurance. 


There was no contention that fire insur- 
ance companies will not insure property 
located in the United States when it is par- 
tially owned by a nonresident alien. The 
newspaper had twice printed prominent 
the front page, narrating the 
facts and results of Roberto’s false state- 
ment in his application for citizenship. The 
court was of the opinion that the proof 
failed to show, as a matter of law, conceal- 
ment of a material fact that would void the 
policy. Judgment for plaintiffs was affirmed. 
—Roberto et al. v. Hartford Fire Insurance 
Company. United States Court of Appeals 
for the Seventh Circuit. October 27, 1949, 
6 CCH Frere ano CASUALTY Cases 1123. 
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Pulling Units Destroyed by Fire— 
““Blowout"’ Exclusion 


An insurance policy issued by defendant 
insured plaintiff’s pulling units against loss 
by fire to the extent of $7,500. The policy 
excepted from coverage “loss or damage to 
property caused by or incidental to blowout 
or cratering of any oil or gas well or any 
fire loss or damage resulting therefrom.” 
One of the insured units, mounted on a 
truck, together with oil well-servicing equip- 
ment and other insured property, was de- 
stroyed by fire while being used as part ofa 
drilling rig. The well had been drilled to a 
depth of approximately 1,250 feet, and gas 
and water began issuing from the well. 
Heavy mud was used to stop the flow of 
gas, but the next day gas and water began 
flowing again. When a nearby motor was 
started to pick up the pipe which was to be 
placed on the rig floor, an explosion oc- 
curred causing the fire and the loss. The 
insurer denied liability on the ground that 
the fire was the result of a blowout and that, 
therefore, the loss was within the policy 
exclusion. 

The term “blowout” is generally defined as 
a condition in which a well builds up a suffi- 
cient gas pressure at the bottom of the hole 
and causes a rather sudden, forceful erup- 
tion or explosion which cleans out the well 
and causes it to go out of control. There 
was a great deal of testimony warranting 
the conclusion that there was no sudden, 
violent eruption which cleaned out the hole, 
and that the well was not out of control 
prior to the explosion or fire, but rather 
that there was a gradual escape of gas 
through the mud and water in the well, 
which was ignited by a spark when the 
engine was started. A judgment for the 
insured was affirmed, the court holding that 
the great weight of evidence supported the 
trial court’s finding that there was no “blow- 
out.”—The Central Manufacturers’ Mutual 
Insurance Company v. Elliott et al., d.b.a. C 
and L. Well Servicing Company. United 
States Court of Appeals for the Tenth Cir- 
cuit. November 7, 1949. 6 CCH FIre AnD 
CASUALTY CASEs 1153. 
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Each article appearing in The Insurance Law Journal during 1949 is 


indexed below according to title and author (or authors). 


In addition, most 


of the articles have been listed under an appropriate general subject heading. 


A 


Accident Insurance 
Purposeful Action and Accidental Means. 
Oct., p. 727. 

Acheson, Walter Scott—Assumed Risk in 
Personal Injury Actions. May, p. 351. 
Acquisition Cost Conferences—1949 Devel- 
opments. Apr., p. 269. 
Administrative Rulings. . 

Agency for Tort 

Lent Servant Doctrine. May, p. 343. 
Airplane Crash Coverage. July, p. 505. 
Anderson, Henry—Executive Responsibility 

for Fire Prevention. May, p. 356. 
Another Decade Under the Guest Statute. 
Sept., p. 659. 
Arbitrating Casualty Claims, Nov., p. 815. 
Arbitration 
Arbitrating Casualty Claims. 
815. 

I Am an Accident Dispute. Aug., p. 568. 
Arkansas Insurance Law... June, p. 445. 
Asserting Tort Claims Against the United 

States. Mar., p. 178. 
Assumed Risk in Personal Injury Actions. 
May, p. 351. 
Assumption of Risk ... May, p. 351. 
Attractive Nuisance 
Minor, The—What Are His Rights? 
Apr., p. 249. 

Some Aspects of the Doctrine of At- 
tractive Nuisance. Feb., p. 113. 
Automobile Compensation Insurance .. . 

Nov.,, p. 813. 


“Automobile” Defined . . . 


Automobile Insurance 

Can Liability for Accidents Resulting 

from Intoxication Be Excluded from 
Auto Policies? Oct., p. 713. 

Chattel Mortgage Provision in Automo- 
bile Fire and Theft Policies, The. 
July, p. 515. 

Guide to the Automobile Policy, A. 
May, p. 327; June, p. 405; July, p. 487; 
Aug., p. 549; Sept., p. 631; Oct., p. 711; 
Nov., p. 789; Dec., p. 867. 

Hit- and Run-Insurance. 


. Mar., p. 187. 


Nov., p. 


Sept., p. 631. 


Nov., p. 813. 
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Impact of Financial Responsibility on 
Automobile Liability Insurance. Dec., 
p. 871. 

Loading and Unloading Clause, The. 
Jan., p. 21. 

Other Insurance Provision of the Auto- 
mobile Policy. July, p. 498. 

Some Payment Problems Under Loss 
Payable Provisions, Nov., p. 819. 

Aviation Insurance .. . July, p. 505. 
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Bagley & Sewall Company, Gaurin v.... 
Mar., p. 196. 

Bailey, Jack B—The Res Ipsa Loquitur Doc- 
trine and the Bottled Beverage. May, p. 
331. 
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His Rights? Apr., p. 249. 

Billings, Robert B. 
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United States. Mar., p. 178. 

Impact of Financial Responsibility on 
Automobile Liability Insurance. Dec., 
p. 871. 

“Other Insurance” Provision of the 
Automobile Policy, The. July, p. 498. 

Blacher, Philip—A New Phase in Master 
and Servant Relationship. Feb., p. 92. 

Blood and Marital Relationships Under the 
Cooperation Clause. Jan., p. 3. 

Bohlinger, Alfred J.—Mail-Order Accident 
and Health Insurance—A Challenge to 
State Supervision. Apr., p. 264. 

Briney v. Illinois Central Railroad Com- 
pany... Apr., p. 249. 

3rown, Randolph A.—Lent Servant Doc- 
trine. May, p. 343. 

Burglary Insurance... July, p. 520. 

Burrell, David M.—A New Approach to the 
Problem of Wilful and Wanton Miscon- 
duct. Oct., p. 716. 

Buyer—Seller 

Buyer’s Rights in the Seller’s Insurance, 
The. July, p. 511. 

Buyer’s Rights in the Seller’s Insurance, 

The. July, p. 511. 


the 


939 





Cc 


Campbell, David A. and Stone, Henry—In- 
surance and the Robinson-Patman Act. 
Aug., p. 553. 

Can Liability for Accidents Resulting from 
Intoxication Be Excluded from Auto Pol- 
icies? Oct., p. 713. 

Can We Audit the Past in Terms of the 
Future? May, p. 362. 

Canada Dry Ginger Ale, Inc. v. Fisher . . 
May, p. 331. 
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Tocca FRR. PD. DO. 
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Let’s Have Sound Principles in State 
Accident and Health Laws. June, p. 
437. 

Social Insurance. Oct., p. 735. 

Caveat to Surgeons, A. Nov., p. 795. 
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Fire and Theft Policies, The. July, p. 515. 

Chislett, Richard E., II—Let’s Have Sound 
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Good Faith Element in 
Claim, The. Nov., p. 799. 

Insurer’s Obligation to Compromise 
and Settle Claims. Feb., p. 107. 

Company-Agent Contract ... Apr., p. 270. 

Compulsory Insurance... Nov., p. 813. 

Concealment of Material Facts. Mar., p. 
169. 

Conditions 

Effective Date of the Contract, The. 
Nov.., Pp. 803. 

Guide to the Automobile Policy, A. Dec., 
p. 867. 

Insurance Condition Subsequent, The— 
A Needle in a Semantic Haystack. 
Apr., p. 275. 

Connecticut Indemnity Company v. Lee... 
Jan., p. 21. 


Litigating a 


Consequences Within the Range of Prudent 
Foresight. Aug., p. 570. 


Contestability and Incontestability . . . July, 
p. 489, 


Cooperation Clause Jan., p. 3. 


Court Interprets Inland Transit Insurance, 
A. Jan., p. 9. 


Crawford, Earl T.—Rights of the Infant 
in Self-Procured Insurance. Sept., p. 649. 


D 
Damages 


Elements Comprising Consequential 
Damages. Jan., p. 35. 
Viable Child, The. Dec., p. 885. 
Declarations... May, p. 327. 
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Dineen, Robert E.—Acquisition Cost Con- 
ferences—1949 Developments. Apr., p. 
269. 

Direct Actions Against Liability Insurers, 
Sept., p. 633. 

Direct Actions Against the Insurer. June, 
p. 411. 

“Direct Result of a Windstorm.” 
5/5. 

Discriminatory Practices 

Insurance and the Robinson-Patman 
Act. Aug., p. 553. 

Domination Issue in Contract Suretyship 
Cases, The. Oct., p. 740. 

Donlon, Mary—Social Insurance. 
735. 

Donnelly Act... Aug., p. 553. 
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Aug,, p. 
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East and West Insurance Company, Smith 
v.... July, p. 505. 

Effective Date of the Contract, The, Nov, 
p. 803. 

Elements Comprising Consequential Damages, 
Jan., p. 35, 

English, Nicholas Conover—Equitable Reme- 
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Equitable Remedies in Federal Courts Un- 
der Erie R. R. v. Tompkins. Mar., p. 163. 
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Evidence of Forcible Entry in the Burglary 
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Exclusions 
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cance to the Insurance Business. Aug., Pp. 
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Federal Health Insurance 
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National Health. May, p. 368. 
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Financial Responsibility Laws 
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I L J— December, 1949 





Finan 
An: 
Fire ] 
Fishe 
Ma 
Fries 


Gas | 
Ap! 
Gastr 
Ins 
Gauri 
Ma 
Gerla 
anc 
Glens 
Fal 
Good 
Th 
Good 


cost Con- 
Apr., p. 


Insurers, 
rer. June, 


Aug., p. 


n-Patman 
suretyship 
Oct., p. 


ital Rela- 
on Clause. 


ny, Smith 
‘he, Nov. 
Damages, 


ble Reme- 
rie R. R.v. 


ourts Un- 
ar., p. 163. 
ar., p. 163. 
- Burglary 


Resulting 
ided from 
y, A. Nov, 


e Preven- 


ts Signifi- 
; Aug., p. 


r and Its 
nce Busi- 


ir., p. 178. 


—Do They 
p. 887. 


mber, 1949 


Guide to the Automobile Policy, A. Dec., 
p. 867. 
Hit-and-Run Insurance. Nov., p. 813. 
Impact of Financial Responsibility on 
Automobile Liability Insurance. Dec., 
p. 871. 
Financial Responsibility Laws—Do They 
Answer the Problem? Dec., p. 887. 
Fire Prevention ... May, p. 356. 
Fisher, Canada Dry Ginger Ale, Inc. v. . 
May, p. 331. 
Fries v. U. S.... May, p. 343. 


G 


Gas Company’s Liability to the Public, A. 
Apr., p. 257. 
Gastrointestinal Problems in Relation to Life 
Insurance. Oct., p. 729. 
Gaurin v. Bagley and Sewall Company... 
Mar., p. 196. 
Gerlack, Alvin—The Incontestable 
and Reformation. July, p. 489. 
Glens Falls Insurance Company, Starlight 
Fabrics Corporation v.... Jan., p. 9. 
Good Faith Element in Litigating a Claim, 
The. Nov., p. 799. 
Good Health in Life Insurance Applications 
vee Oct, p. 729. 
Government Insurance 
Extension of Federal Power and Its 
Significance to the Insurance Busi- 
ness. Aug., p. 578. 
Let’s Have Sound Principles in State 
Accident and Health Laws. June, p. 
437. 
National Health. May, p. 368. 
Social Insurance. Oct., p. 735. 
Guest Statutes 
Another Decade Under the Guest Stat- 
ute. Sept., p. 659. 
When the Guest Buys the Gas. 
p. 407. 


Clause 


June, 


H 


Harnett, Bertram and Thornton, John V. 
Insurable Interest in Property. June, 
p. 420. 
Insurance Condition Subsequent, The: 
A Needle in a Semantic Haystack. 
Apr., p. 275. 
Harrison, Earl G—The Buyer’s Rights in 
the Seller’s Insurance. July, p. 511. 
Hartwick, George K.—The Insurer’s Obli- 
gation to Compromise and Settle Claims. 
Feb., p. 107, 
Hit-and-Run Insurance. Nov., p. 813. 


Hogg, Robert L.—The Effective Date of the 
Contract. Nov., p. 803. 


Annual Index 


Hoggard, Jabe E. and Whiteside, Frederick 
W., Jr.—Recent Developments in Insur- 
ance Law. June, p. 445. 

Holt, Parker — Consequences Within the 
Range of Prudent Foresight. Aug., p. 570. 

“Horseplay” Case, The. Mar., p. 196. 

Hosts’ Liability 

Another Decade Under the Guest Stat- 
ute. Sept., p. 659. 

When the Guest Buys the Gas. 
p. 407. 

How the Underwriter Looks at the “Save- 
Harmless” Clause. June, p. 417. 


June, 


I 


I Am an Accident Dispute. Aug., p. 568. 

Illinois Central Railroad Company, Briney 
v....Apr., p. 249. 

Impact of Financial Responsibility on Auto- 
mobile Liability Insurance. Dec., p. 871. 

Incontestable Clause and Reformation, The. 
July, p. 489. 

Infants 

Minor, The—What 
Apr., p. 249. 

Rights of the Infant in Self-Procured 
Insurance. Sept., p. 649. 

Inland Transit Insurance... Jan., p. 9. 

Insurable Interest in Property. June, p. 420. 

Insurance and the Robinson-Patman Act. 
Aug., p. 553. 

Insurance Condition Subsequent, The: A 
Needle in a Semantic Haystack. Apr., p. 
275. 

“Insured” Defined ... Aug., p. 549. 

Insurer’s Duty of Care... Feb., p. 107. 

Insurer’s Good Faith... Feb., p. 107; Nov., 
p. 799. 

Insurer’s Liability . . . Jan., pp. 3, 21; Feb., 
pp. 83, 107; Apr., p. 291; May, p. 327; June, 
pp. 405, 411; July, p. 487; Aug., p. 549; 
Sept., p. 633; Oct., p. 711; Nov., pp. 789, 
799. 

Insurer’s Obligation 
Settle Claims, The. 

Intoxication Exclusion Clause . . 
713. 


Are His Rights? 


to Compromise and 
Feb., p. 107. 
« Otti.cm 


J 


Judicial Review of Administrative Rulings. 
Mar., p. 187. 


K 


Keck v. Woodring ... Feb., p. 113. 
Kingsley, J. 
May, p. 368. 


Donald — National Health. 


L 


Lassiter, Albin P.—Direct Actions Against 
Insurer. June, p. 411. 


941 





Lawyer in the Field of Insurance, The. 
Dec., p. 893. 
Lee, Connecticut Indemnity Company v.... 
Jan., p. 21. 
Leigh, Thomas W.—Direct Actions Against 
Liability Insurers. Sept., p. 633. 
Lent Servant Doctrine. May, p. 343. 
Let’s Have Sound Principles in State Acci- 
dent and Health Laws. June, p. 437. 
Lewis, George T., Jr—Evidence of Forcible 
Entry in the Burglary Policy. July, p. 
520. 
Life Insurance 
Concealment of Material Facts. 
p. 169. 
Effective Date of the Contract, The. 
Nov., p. 803. 
Gastrointestinal Problems in Relation 
to Life Insurance, Oct., p. 729. 
Incontestable Clause and Reformation. 
July, p. 489. 
Insurance Condition Subsequent, The— 
A Needle in a Semantic Haystack. 
Apr., p. 275. 
Rights of the Infant in Self-Procured 
Insurance. Sept., p. 649. 


Mar., 


Lindsey, Robert S.—Some Payment Prob- 
lems Under Payable Provisions. 
Nov., p. 819. 

Loading and Unloading Clause, The. 
p. 21. 

Loss Payable Clause... Nov., p. 819. 


Loss 


Jan., 


M 


Mail-Order Accident and Health Insurance 
—A Challenge to State Supervision. Apr., 
p. 264. 

Manning, A. O.—Some Aspects of the Doc- 
trine of Attractive Nuisance. Feb., p. 113. 

Manufacturer’s Liability ... May, p. 331. 

Master and Servant 

Caveat to Surgeons, A. Nov., p. 795. 

Executive Responsibility for Fire Pre- 
vention. May, p. 356. 

Lent Servant Doctrine. May, p. 343. 

New Phase in Master and Servant Rela- 
tionship, A. Feb., p. 92. 

McAllester, Sam J., Jr—The Chattel Mort- 
gage Provision in Automobile Fire and 
Theft Policies. July, p. 515. 

McDonald, W. Percy—The Lawyer in the 
Field of Insurance. Dec., p. 893. 

Merrick, Wayne—Arbitrating Casualty Claims. 
Nov., p. 815. 

Miller, Ben R.—Who Must Assert a Sub- 
rogation Claim? Jan., p. 15. 

Miller, T. Grier—Gastrointestinal Problems 
in Relation to Life Insurance. Oct., p. 729. 


942 


Minor, The—What Are His Rights? Apr, 


p. 249. 
Minors 
Rights of the Infant in Self-Procured 
Insurance. Sept., p. 649. 
Misrepresentation in Application 
Concealment of Material Facts. 
p. 169. 
Mooney, William E.—The Right of Privacy 
in Insurance. Feb., p. 99. 
Moral Obligation 
A New Phase in Master and Servant 
Relationship. Feb., p. 92. 
Mortgages 
Chattel Mortgage Provision in Auto- 
mobile Fire and Theft Policies, The 
July, p. 515. 
Some Payment Problems Under Loss 
Payable Provisions. Nov., p. 819, 
Municipal Insurance Programming . , , 
Sept., p. 671. 


Mar.,, 


N 


National Health. May., p. 368. 
Negligence . . . Oct., p. 716. 


Nelson, Mary Payne—Concealment of Ma- 
terial Facts. Mar., p. 169. 


New Approach to the Problem of Wilful 
and Wanton Misconduct, A. Oct., p. 716. 

New Phase in Master and Servant Rela 
tionship, A. Feb., p. 92. 


Noone, Charles A.—A Gas Company’s Lia- 
bility to the Public. Apr., p. 257. 


oO 


“Other Insurance” Provision of the Auto- 
mobile Policy, The. July, p. 498. 


P 


Pabody, Fred J.—How the Underwriter 
Looks at the “Save-Harmless” Clause. 
June, p. 417. 

Perkins, D, H.—Airplane Crash Coverage. 
July, p. 505. 

Philips, Eugene H.—When the Guest Buys 
the Gas. June, p. 407. 

Physicians’ Liability . .. Nov., p. 795. 

Policy Reformation ... July, p. 489. 

Presumption of Simultaneous Death . .. 
Nov., p. 793. 

Privacy, Right to... Feb., p. 99. 

Privilege 

Right to Privacy in Insurance, Feb., P. 
99, 


I L J — December, 1% 





Proc 


Res I 
( 

Res ] 
Ber 
Revie 
Richa 
the 
Richz 
par 
Right 
p. Q 
Right 
sur 
Robit 
Cor 
Robit 
Robis 
bili 
ler 
Roth: 
No 


Annu 


hts? Apr, 


-Procured 


cts. Mar, 
of Privacy 
d Servant 
in Auto- 
icies, The 
nder Loss 


p. 819, 
wa 


nt of Ma- 
of Wilful 
ct., p. 716. 


‘ant Rela- 


any’s Lia- 


the Auto- 
8. 


nderwriter 
” Clause. 


Coverage. 


uest Buys 


mber, 1949 


Procedure 
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Under Erie R. R. v. Tompkins. Mar., 
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Judicial Review of Administrative Rul- 
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Acquisition Cost Conferences—1949 De- 
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Can We Audit the Past in Terms of the 
Future? May, p. 362. 

Extension of Federal Power and Its 
Significance to the Insurance Busi- 
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A. Apr., p. 257. 
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Recent Developments in Insurance Law. 
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Thornton, John V. and Harnett, Bertram 
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A Needle in a Semantic Haystack. 
Apr., p. 275. 
Tompkins, Erie Railroad v. .. . 
163. 
Travelers Insurance Company, Richardson 
v.... July, p. 489. 
Tri-State Poultry Cooperative, Inc. v. Carey 
« Jan. o. 35. 
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Unger, John W.—Judicial Review of Ad- 

ministrative Rulings. Mar., p. 187. 
United States 

Asserting Tort Claims Against the 
United States. Mar., p. 178. 

United States, Fries v.... May, p. 343. 
Use of Other Automobiles Clause... Oct., 
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Viable Child, The. Dec., p. 885. 

Visscher, Barent L.—Can Liability for Ac- 
cidents Resulting from Intoxication Be 
Excluded from Auto Policies? Oct., p. 713. 

Volition 

Purposeful Action 
Means. Oct., p. 727. 
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Wagering Contracts . . . June, p. 420. 


Waters, Thomas E.—A Caveat to Surgeons, 
Nov., p. 795. 

Watkins, Lowe—Simultaneous Death and 
the Marital Deduction, Nov., p. 793. 


Way, Alexander B., Jr.—The Loading and 
Unloading Clause. Jan., p. 21. 


Weintraub, Charles T.—A Court Interprets 
Inland Transit Insurance. Jan., p. 9. 

When the Guest Buys the Gas. June, p. 407, 

Whiteside, Frederick W., Jr., and Hoggard, 
Jabe E—Recent Developments in Insur- 
ance Law. June, p. 445. 

Who Must Assert a Subrogation Claim? 
Jan., p. 15. 


Wilful and Wanton Misconduct . . . Oct, 
p. 716. 


Windstorm Insurance Aug., p. 575. 


Withington, W. R—The Good Faith Ele- 
ment in Litigating a Claim. Nov., p. 799, 
Woodring, Keck v. Feb., p.113. 


Workmen’s Compensation Insurance . . 
Mar., p. 196. 
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Yates, Edmund C.—Purposeful Action and 
Accidental Means. Oct., p. 727. 
Yearick, Colonel G. L.—The Viable Child. 
Dec., p. 885. 
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